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GENERAL LEAVE
Mr. WALSH. Mr. Speaker, | ask
unanimous consent that all Members

may have 5 legislative days within
which to revise and extend their re-
marks on H.R. 4635, and that | may in-
clude tabular and extraneous material.

The SPEAKER pro tempore (Mr.
BARRETT of Nebraska). Is there objec-
tion to the request of the gentleman
from New York?

There was no objection.

DEPARTMENT OF VETERANS AF-
FAIRS AND HOUSING AND URBAN
DEVELOPMENT, AND INDE-
PENDENT AGENCIES APPROPRIA-
TIONS ACT, 2001

The SPEAKER pro tempore. Pursu-
ant to House Resolution 525 and rule
XVIII, the Chair declares the House in
the Committee of the Whole House on
the State of the Union for the further
consideration of the bill, H.R. 4635.
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IN THE COMMITTEE OF THE WHOLE
Accordingly, the House resolved

itself into the Committee of the Whole
House on the State of the Union for the
further consideration of the bill (H.R.
4635) making appropriations for the De-
partments of Veterans Affairs and
Housing and Urban Development, and
for sundry independent agencies,
boards, commissions, corporations, and
offices for the fiscal year ending Sep-
tember 30, 2001, and for other purposes,
with Mr. PEASE in the chair.

The Clerk read the title of the bill.

The CHAIRMAN. When the Com-
mittee of the Whole rose on Tuesday,
January 20, 2000, the bill was open for
amendment from page 57, line 22, to
page 58 line 14.

Pursuant to the order of the House of
that day, no further amendment shall

be in order, except pro forma amend-
ments offered by the chairman and the
ranking minority member of the Com-
mittee on Appropriations or their des-
ignees and the following further
amendments, which may be offered
only by the Member designated in the
order of the House or a designee, or the
Member who caused it to be printed or
a designee, shall be considered read,
shall be debatable for the time speci-
fied, equally divided and controlled by
the proponent and an opponent, shall
not be subject to amendment, and shall
not be subject to a demand for a divi-
sion of the question.

The following additional
ments, debatable for 10 minutes:

An amendment by the gentlewoman
from Ohio (Ms. KAPTUR) regarding VA
mental illness research;

An amendment by the gentleman
from New Jersey (Mr. PASCRELL) re-
garding the VA Right To Know Act;

An amendment by the gentleman
from New Jersey (Mr. SAXTON) regard-
ing EPA estuary funding;

An amendment by the gentleman
from Indiana (Mr. ROEMER) regarding
the space station;

The amendments printed in the CoN-
GRESSIONAL RECORD numbered 7, 8, 13,
14, 15, 17, 33, 41 and 43.

The following additional
ments debatable for 20 minutes:

An amendment by the gentleman
from Texas (Mr. EDWARDS) regarding
VA health and research;

The amendments printed in the CoN-
GRESSIONAL RECORD numbered 23, 34,
and 35; and,

The following additional
ments debatable for 30 minutes:

An amendment by the gentleman
from Wisconsin (Mr. OBEY) regarding
NSF;

An amendment by the gentleman
from Georgia (Mr. COLLINS) regarding
clean air;

An amendment by the gentleman
from Florida (Mr. BoyD) regarding
FEMA;

amend-

amend-

amend-

An amendment by the gentleman
from Massachusetts (Mr. OLVER) re-
garding the Kyoto Protocol;

And the amendments printed in the
CONGRESSIONAL RECORD numbered 3, 4,
24, 25, and 39.

The Clerk will read.

The Clerk read as follows:
ENVIRONMENTAL PROGRAMS AND MANAGEMENT

For environmental programs and manage-
ment, including necessary expenses, not oth-
erwise provided for, for personnel and related
costs and travel expenses, including uni-
forms, or allowances therefore, as authorized
by 5 U.S.C. 5901-5902; services as authorized
by 5 U.S.C. 3109, but at rates for individuals
not to exceed the per diem rate equivalent to
the maximum rate payable for senior level
positions under 5 U.S.C. 5376; hire of pas-
senger motor vehicles; hire, maintenance,
and operation of aircraft; purchase of re-
prints; library memberships in societies or
associations which issue publications to
members only or at a price to members lower
than to subscribers who are not members;
construction, alteration, repair, rehabilita-
tion, and renovation of facilities, not to ex-
ceed $75,000 per project; and not to exceed
$6,000 for official reception and representa-
tion expenses, $1,900,000,000, which shall re-
main available until September 30, 2002: Pro-
vided, That none of the funds appropriated by
this Act shall be used to propose or issue
rules, regulations, decrees, or orders for the
purpose of implementation, or in preparation
for implementation, of the Kyoto Protocol
which was adopted on December 11, 1997, in
Kyoto, Japan at the Third Conference of the
Parties to the United Nations Framework
Convention on Climate Change, which has
not been submitted to the Senate for advice
and consent to ratification pursuant to arti-
cle Il, section 2, clause 2, of the United
States Constitution, and which has not en-
tered into force pursuant to article 25 of the
Protocol: Provided further, That none of the
funds made available in this Act may be used
to implement or administer the interim
guidance issued on February 5, 1998, by the
Environmental Protection Agency relating
to title VI of the Civil Rights Act of 1964 and
designated as the “‘Interim Guidance for In-
vestigating Title VI Administrative Com-
plaints Challenging Permits’’ with respect to
complaints filed under such title after Octo-
ber 21, 1998, and until guidance is finalized.
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Nothing in this proviso may be construed to
restrict the Environmental Protection Agen-
cy from developing or issuing final guidance
relating to title VI of the Civil Rights Act of
1964: Provided further, That none of the funds
made available in this or any prior Act may
be used to make a final determination on or
implement any new rule relative to the Pro-
posed Revisions to the National Pollutant
Discharge Elimination System Program and
Federal Antidegradation Policy and the Pro-
posed Revisions to the Water Quality Plan-
ning and Management Regulations Con-
cerning Total Maximum Daily Loads, pub-
lished in the Federal Register on August 23,
1999.
AMENDMENT OFFERED BY MR. SAXTON

Mr. SAXTON. Mr. Chairman, | offer
an amendment.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mr. SAXTON:

Page 59, line 6, after the dollar amount in-
sert “‘(increased by $33,900,000)"".

Page 74, line 12, after the dollar amount in-
sert “‘(reduced by $33,900,000)"".

The CHAIRMAN. Pursuant to the
order of the House of Tuesday, January
20, 2000, the gentleman from New Jer-
sey (Mr. SAXTON) and the gentleman
from New York (Mr. WALSH) each will
control 5 minutes.

The Chair recognizes the gentleman
from New Jersey (Mr. SAXTON).

Mr. SAXTON. Mr. Chairman, | yield
myself such time as | may consume.

Mr. Chairman, | rise today to offer an
amendment to increase the funding by
$33.9 million under the Environmental
Protection Agency’s Environmental
Programs and Management Account to
fund the National Estuary Program.

Mr. Chairman, the National Estuary
Program has been a tremendous suc-
cess, but is drastically underfunded.
This year’s appropriation provides ap-
proximately $18 million for this pur-
pose, and it is inadequate to fund the
National Estuary Program for the 28
estuaries that are included in the pro-
gram.

If anyone is from almost any coastal
State where there is a high density
population in a coastal area you will
find that your estuaries are under
stress. And the National Estuary Pro-
gram, which came into being a number
of years ago, was set up to provide for
a partnership arrangement between the
Federal Government and Federal dol-
lars and State and local people who
know well the problems involving their
estuaries and who know well how to
study and fashion solutions for various
types of estuarine problems.

I first became aware of this program
with the trip to Narragansett Bay,
which was part of the National Estuary
Program, a number of years ago. Then
Representative Claudine Schneider in-
troduced me to the problems of Narra-
gansett Bay; and now, 10 years later,
because of the National Estuary Pro-
gram, Narragansett Bay is well on its
way to recovery. | wish | could say the
same was true for all of the estuaries
that are included in the National Estu-
ary Program, but such is simply not
the case.
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We need to move forward with this
program, and we need to fashion a fi-
nancial program that will adequately
take care of these needs. Congress rec-
ognized the importance of preserving
and enhancing coastal environments.
With the establishment of this program
as section 320 of the Clean Water Act,
and the Clean Water Act amendments
of 1987, this program was passed by the
House on May 8, 2000, to reauthorize it.
We also authorized an appropriation of
$50 million for fiscal year 2001 for the
purpose of facilitating the State and
local governments preparation of the
Comprehensive Conservation Manage-
ment Plan, CCMPs, for threatened and
impaired estuaries.

This is a simple, straightforward pro-
gram that addresses a variety of
unique needs of these stressed bodies of
water. | rise to urge an aye vote on this
amendment, as | think it is extremely
important to coastal areas, coastal
States, and the inhabitants thereof.

Mr. Chairman, | reserve the balance
of my time.

Mr. WALSH. Mr. Chairman, 1 yield
myself such time as | may consume.

Mr. Chairman, | am reluctantly op-
posed to the Saxton amendment. The
gentleman has shown through proven
leadership throughout his years in the
Congress a dedication to, certainly the
New Jersey shoreline and the estuaries
all over the country, which as we know
are the most productive areas of our
waters in terms of wildlife and fish life.

While | am sympathetic to the
amendment of the gentleman from New
Jersey (Mr. SAXTON), | would have to
say that the estuary program is fully
funded at the President’s request level.
In fact, we have taken great pains to
fully fund this program every year. For
fiscal year 2001, the program would re-
ceive almost $17 million, a slight de-
crease from last year’s level of $18 mil-
lion, an increase over the 1999 level of
$16.5 million.

In addition to this general estuary
program, we also fund through EPA’s
specific estuary-related programs for
wetlands, including South Florida Ev-
erglades, Chesapeake Bay, Great
Lakes, Long Island Sound, Pacific
Northwest, and Lake Champlain. To-
gether these programs total over $63
million for each of year 2000 and 2001.

The Saxton amendment would nearly
triple what we now have provided for
this program. In addition, the Saxton
amendment would take funds, impor-
tant funds from NASA and we have al-
ready taken $55 million out of NASA in
the production of this bill through the
amendments.

This cut would further reduce their
ability to adequately operate pro-
grams, so | would urge a no vote on the
Saxton amendment.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from New Jersey (Mr. SAXTON).

The amendment was rejected.

AMENDMENT OFFERED BY MR. OLVER

Mr. OLVER. Mr. Chairman, | offer an

amendment.
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The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mr. OLVER:

On page 59, line 19, after the word ‘““Pro-
tocol”’, insert: Provided further, That any
limitation imposed under this Act on funds
made available by this Act for the Environ-
mental Protection Agency shall not apply to
activities specified in the previous proviso
related to the Kyoto Protocol which are oth-
erwise authorized by law.

The CHAIRMAN. Pursuant to the
order of the House, of Tuesday, June 20,
2000, the gentleman from Massachu-
setts (Mr. OLVER) and the gentleman
from Michigan (Mr. KNOLLENBERG)
each will control 15 minutes.

The Chair recognizes the gentleman
from Massachusetts (Mr. OLVER).

Mr. OLVER. Mr. Chairman, will the
amendment be read?

The CHAIRMAN. The amendment is
considered as read. Without objection,
the Clerk can read the amendment.

Mr. KNOLLENBERG. Mr. Chairman,
| object.

The CHAIRMAN. Objection is heard.

Mr. OLVER. Mr. Chairman, | yield
myself such time as | may consume.

Mr. Chairman, my amendment is
short and clear. It simply affirms the
agreement which has been in effect the
last 2 years after painstaking negotia-
tions by the House, the Senate, and the
executive branch in passing the fiscal
1999 VA-HUD bill.

Mr. Chairman, the final fiscal VA-
HUD conference committee bill con-
tained limitation language which is
used again in this year’s bill. The ac-
companying conference report lan-
guage was only approved after exten-
sive negotiation.

But the conferees specifically agreed,
and | quote in part: ““The conferees rec-
ognize that there are longstanding en-
ergy research programs which could
have positive effects on energy use and
the environment. The conferees do not
intend to preclude these programs from

proceeding, provided that they have
been funded and approved by Con-
gress.”

For fiscal 2001 again we have the

same bill language as fiscal 1999 and
fiscal 2000, but the report language this
year has been greatly changed and goes
far beyond the carefully negotiated fis-
cal 1999 conference agreement.

Without my amendment, this report
language can be construed to limit
even longstanding authorized and fund-
ed programs, our renewable energy re-
search and development programs to
promote clean power, our program to
develop new homes that are 50 percent
more energy efficient and save families
dollars, our program to reduce meth-
ane emissions because methane is one
of the most powerful greenhouse gases,
and even the Clean Air Act which be-
came law with the initiative and
strong support of President Nixon a
generation ago.

All are geared towards reducing
greenhouse gases and have been ap-
proved and funded by this Congress,
but could be jeopardized.
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Mr. Chairman, the language of my
amendment allows the EPA to operate
as it has over the last 2 years under the
fiscal 1999 VA-HUD conference agree-
ment and the accompanying negotiated
report language. Mr. Chairman, | urge
adoption of the amendment.

Mr. Chairman, | reserve the balance
of my time.

Mr. KNOLLENBERG. Mr. Chairman,
I yield myself such time as | may con-
sume.

Mr. Chairman, | think that this
amendment is different than the
amendment that we had previously.
Now, the amendment that was given to
me previously provided a little bit dif-
ferent picture than what | think this
amendment does. We like the idea that
we are now dealing with activities
which have been the thing that we
have been looking at for a long time.

If I am not mistaken, and | would
like some clarification from the gen-
tleman from Massachusetts (Mr.
OLVER), the language that we were pre-
pared to accept was a slightly different
variation from what the gentleman has
included here.

I will read the language, not that the
gentleman needs to know; but this
body needs to know exactly what was
inserted in your previous language, and
it said “‘provided further that any limi-
tation imposed under this act on funds
made available by this act for the En-
vironmental Protection Agency shall
not apply to activities related to the
Kyoto Protocol which are otherwise
authorized by law.”’

| ask the gentleman to help me, if he
will, but my understanding is that now
the gentleman has changed this to say-
ing in the third line ““shall not apply to
activities specified in the previous pro-
viso related to the Kyoto Protocol.”

| ask the gentleman what exactly has
the gentleman changed here from the
previous wording?

Mr. OLVER. Mr. Chairman, will the
gentleman yield?

Mr. KNOLLENBERG. 1| yield to the
gentleman from Massachusetts.

Mr. OLVER. Mr. Chairman, | thank
the gentleman for yielding.

Mr. Chairman, we were apprised last
night that the language as the gen-
tleman has read it, in fact, left a ques-
tion of interpretation as to what the
words ‘“‘activities related to the Kyoto
Protocol”” would mean. And the Clerks
advised me and others who were inter-
ested in this that there would be no
ambiguity if the word related was tied
to the very provisions that are in the
previous proviso, which is, of course,
the provided further proviso that gives
the bill language as it has stood, and
that, therefore, it would be limited
very carefully to those items.
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Mr. KNOLLENBERG. Mr. Chairman,
the gentleman suggested that we were
concerned about the wording in the
previous amendment? Who was con-
cerned? Because we showed no such
concern.
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Mr. OLVER. Mr. Chairman, if the
gentleman will vyield further, the
clerks were concerned it was ambig-
uous, the language with the word ‘“‘re-
lated,” and there would be some ques-
tion to determine what was related to
the proviso. In this instance, it is
clearly tied to those items which are
listed in the previous proviso, but are
also authorized and funded by previous
law.

Mr. KNOLLENBERG. Mr. Chairman,
reclaiming my time, let me proceed
with my comments, because | do want
to resolve this in a fashion that is ac-
ceptable. My immediate view was, why
was the language changed? No one pre-
sented that change to me. So let me
proceed with my comments. | appre-
ciate the gentleman’s explanation of
why the change, but it certainly was
not one that came from our side.

Mr. Chairman, | do want to congratu-
late the gentleman from Massachusetts
(Mr. OLVER), the gentleman from West
Virginia (Mr. MOLLOHAN), and the oth-
ers for the recognition of the original
and enduring meaning of the law that
has existed for years now, specifically
that no funds be spent on unauthorized
activities for the fatally flawed, in my
judgment, unratified, Kyoto Protocol.

I am grateful for the acknowledg-
ment of the administration’s plea for
clarification. The whole Nation | think
needs to hear the plea of this adminis-
tration in the words of the coordinator
of all environmental policy for this ad-
ministration, George Frampton. In his
position as acting chairman of the
Council on Environmental Quality, on
March 1 of this year and on behalf of
the administration, he stated this be-
fore the Committee on Appropriations
subcommittee: ‘“*Just to finish our dia-
logue here, my point was that it is the
very uncertainty about the scope of the
language which gives rise to our want-
ing to not have the continuation of
this uncertainty next year.”

Mr. Chairman, | also agree with the
gentleman from Wisconsin (Mr. OBEY)
when he stated to the administration,
“You’re nuts,” upon learning of the fa-
tally flawed Kyoto Protocol that Vice
President GORE negotiated.

Mr. Chairman, | thank the gentleman
for his focus on the activities. | think
that is important, of this administra-
tion, both authorized and unauthor-
ized.

As | read this amendment, it appears
to be now fully consistent with the pro-
vision that has been signed by Presi-
dent Clinton in current appropriations
laws. First, no agency, including EPA,
can proceed with activities that are
not authorized or not funded; second,
no new authority is granted to EPA;
third, since neither the United Nations
framework convention on climate
change nor the Kyoto Protocol are self-
executing, and | repeat that, they are
not self-executing, specific imple-
menting legislation is required for any
regulation, program or initiative;
fourth, since the Kyoto Protocol has
not been ratified and implementing
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legislation has not been approved by
Congress, nothing contained exclu-
sively in that treaty is funded.

Mr. Chairman, | have had numerous
communications with key agencies
about the propriety of some of their ac-
tivities. In most cases there has been a
reasoned response that indicates there
is recognition that some activities can
cross the line and be implementation
of the Kyoto Protocol.

Apparently, President Clinton agrees
with us, since he has been clear in his
statements that he has no intention of
implementing the Kyoto Protocol be-
fore it is ratified by the U.S. Senate. |
think we have to assure the American
taxpayers that they will not pay the
bill for activities that are not legal.

In my view, this amendment, after
looking at it a second time, the second
amendment prepared by the presenter,
is consistent with the position that we
have been taking since 1998; and we all
know the EPA has been challenged by
the courts on their abuse of the Clean
Air Act, Safe Drinking Water Law, and
an effort to use internal guidance in
contravention of legal requirements.
Because of the recent activities of the
EPA, | just wanted to take this time to
thoroughly and carefully review this
bill language and consider the content
of report language that will be nec-
essary to explain it.

Mr. Chairman, | want to again say to
the gentleman from West Virginia (Mr.
MoLLOHAN) and the gentleman from
Massachusetts (Mr. OLVER), | do think
you are focusing on the kernel here
that we have to focus on; and in that
regard, | do want to offer some time to
my colleagues to comment as well, and
I am sure the gentleman does as well.

CONGRESS OF THE UNITED STATES,
Washington, DC, June 16, 2000.
Hon. C.W. BILL YOUNG,
Chairman, House Committee on Appropriations.

DEAR MR. CHAIRMAN. We write to express
our strong support for the inclusion of the
Knollenberg provision in the Foreign Oper-
ations and Commerce, State and Justice Ap-
propriations bills for Fiscal Year 2001. This
same provision has also been adopted in re-
port language contained in the Sub-
committee Report drafted by the Commerce,
Justice, and State Subcommittee of the
House Appropriations Committee.

As you know, the Administration nego-
tiated the Kyoto Climate Change Protocol
sometime ago but decided not to submit this
treaty to the United States Senate for ratifi-
cation. The Protocol places severe restric-
tions on the United States while exempting
most countries, including China, India, and
Brazil, from taking any measures to reduce
carbon emissions. The Administration under-
took this course of action despite unanimous
support in the United States Senate for the
Byrd-Hagel resolution calling for commit-
ments by all nations to the Protocol and on
the condition that it not adversely impact
the economy of the United States.

We believe that the Knollenberg provision
is required to preserve the Congress’s au-
thority to ratify treaties prior to their im-
plementation. We are also concerned that ac-
tions taken by several Federal agencies, in-
cluding the State Department and the Agen-
cy for International Development, constitute
the implementation of this treaty before its
submission to Congress as required by the
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Constitution of the United States. The

Knollenberg provision is required to block

any further implementation of the proposed

treaty by the executive branch until Con-
gress addresses this matter. We wish to be
clear that this provision will not in any way
inhibit the ability of the Administration to
negotiate international treaties or conduct
the foreign policy of the United States.

Rather, this provision seeks to preserve the

proper consultation and review process with

regard to international agreements that has
been reserved to the Congress by the Con-
stitution of the United States.

Thank you for your kind consideration of
our request.

Sincerely,
BENJAMIN A. GILMAN.
F. JAMES SENSENBRENNER,
Jr.
COMMITTEE ON COMMERCE,
Washington, DC, October 5, 1999.

Hon. DAVID M. MCINTOSH,

Chairman, Subcommittee on National Economic
Growth, Natural Resources and Regulatory
Affairs, Committee on Government Reform.

DEAR MR. CHAIRMAN: | understand that you
have asked, based on discussions between our
staffs, about the disposition by the House-
Senate conferees of the amendments in 1990
to the Clean Air Act (CAA) regarding green-
house gases such as methane and carbon di-
oxide. In making this inquiry, you call my
attention to an April 10, 1998 Environmental
Protection Agency (EPA) memorandum enti-
tled ““EPA’s Authority to Regulate Pollut-
ants Emitted by Electric Power Generation
Sources” and an October 12, 1998 memo-
randum entitled ‘““The Authority of EPA to
Regulate Carbon Dioxide Under the Clean
Air Act” prepared for the National Mining
Association. The latter memorandum dis-
cusses the legislative history of the 1990
amendments.

First, the House-passed bill (H.R. 3030)
never included any provision regarding the
regulation of any greenhouse gas, such as
methane or carbon dioxide, nor did the bill
address global climate change. The House,
however, did include provisions aimed at im-
plementing the Montreal Protocol on Sub-
stances that Deplete the Ozone Layer.

Second, as to the Senate version (S. 1630)
of the proposed amendments, the October 12,
1998 memorandum correctly points out that
the Senate did address greenhouse gas mat-
ters and global warming, along with provi-
sions implementing the Montreal Protocol.
Nevertheless, only Montreal Protocol related
provisions were agreed to by the House-Sen-
ate conferees (see Conf. Rept. 101-952, Oct. 26,
1990).

ngever, I should point out that Public
Law 101-549 of November 15, 1990, which con-
tains the 1990 amendments to the CAA, in-
cludes some provisions, such as sections 813,
817 and 819-821, that were enacted as free-
standing provisions separate from the CAA.
Although the Public Law often refers to the
“Clean Air Act Amendments of 1990, the
Public Law does not specify that reference as
the “‘short title”” of all of the provisions in-
cluded the Public Law.

One of these free-standing provisions, sec-
tion 821, entitled ““Information Gathering on
Greenhouse Gases Contributing to Global
Climate Change’ appears in the United
States Code as a ‘‘note” (at 42 U.S.C. 7651K).
It requires regulations by the EPA to ‘“mon-
itor carbon dioxide emissions’” from ‘‘all af-
fected sources subject to title V’ of the CAA
and specifies that the emissions are to be re-
ported to the EPA. That section does not
designate carbon dioxide as a “‘pollutant’ for
any purpose.

Finally, Title IX of the Conference Report,
entitled ‘‘Clean Air Research,” was pri-
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marily negotiated at the time by the House
and Senate Science Committees, which had
no regulatory jurisdiction under House-Sen-
ate Rules. This title amended section 103 of
the CAA by adding new subsections (c)
through (k). New subsection (g), entitled
“Pollution Prevention and Control,” calls
for ‘‘non-regulatory strategies and tech-
nologies for air pollution prevention.”” While
it refers, as noted in the EPA memorandum,
to carbon dioxide as a ‘‘pollutant,” House
and Senate conferees never agreed to des-
ignate carbon dioxide as a pollutant for regu-
latory or other purposes.

Based on my review of this history and my
recollection of the discussions, | would have
difficulty concluding that the House-Senate
conferees, who rejected the Senate regu-
latory provisions (with the exception of the
above-referenced section 821), contemplated
regulating greenhouse gas emissions or ad-
dressing global warming under the Clean Air
Act. Shortly after enactment of Public Law
101-549, the United Nations General Assem-
bly established in December 1990 the Inter-
governmental Negotiating Committee that
ultimately led to the Framework Convention
on Climate Change, which was ratified by
the United States after advice and consent
by the Senate. That Convention is, of course,
not self-executing, and the Congress has not
enacted implementing legislation author-
izing EPA or any other agency to regulate
greenhouse gases.

| hope that this is responsive.

With best wishes,

Sincerely,
JOHN D. DINGELL.
CONGRESS OF THE UNITED STATES,
Washington, DC, March 10, 2000.
Hon. GARY S. Guzy,
General Counsel,
Agency.

Dear Mr. Guzy: Thank you for your Feb-
ruary 16, 2000 letter responding to our De-
cember 10, 1999 letter examining the Envi-
ronmental Protection Agency’s (EPA’s) legal
authority with respect to carbon dioxide
(COy). After studying your answers to our
questions, we are more convinced than ever
that the Clean Air Act (CAA) does not au-
thorize EPA to regulate CO.. Indeed, we find
it amazing that EPA claims authority to
regulate CO, when the legislative history of
the CAA—particularly in 1990—does not sup-
port such a claim and when Congress, since
1978, has consistently enacted only non-regu-
latory laws on climate change and green-
house gases. Furthermore, some of your an-
swers asserting that EPA has not yet consid-
ered certain basic legal issues are not cred-
ible.

To make clear why your February 16th let-
ter has only reinforced our conviction that
EPA may not lawfully regulate CO,, we re-
view below each of your answers in the order
of the questions posed.

Your response to Q1 of our December 10th
letter addresses an argument we pointedly
and explicitly did not make and sidesteps the
argument we did make. You write: “As we
stated previously, specific mention of a pol-
lutant in a statutory provision is not a nec-
essary prerequisite to regulation under many
CAA statutory provisions.”” We agreed with
this observation in Q3 of our October l4th
letter and again in Q1 of our December 10th
letter, where we acknowledge that the CAA
sensibly allows EPA to regulate substances
not specifically mentioned in the CAA when
such regulation is necessary to ““fill in gaps”
in existing regulatory programs. Yet you re-
peat that observation as though we had
taken the position that EPA may not regu-
late any substance unless it is listed in a reg-
ulatory provision of the CAA.

Our point was different, to wit: Congress
was quite familiar with the theory of human-
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induced global warming when it amended the
CAA in 1990; and, consequently, the fact that
the CAA nowhere lists CO; as a substance to
be regulated is ‘‘evidence’” (note: we did not
say proof) that Congress chose not to author-
ize EPA to launch a regulatory global warm-
ing mitigation program. EPA’s assertion,
that the absence of CO2 from all CAA regu-
latory provisions furnishes no evidence
against EPA’s claim that it may regulate
CO,, strikes us as unreasonable, especially in
light of Congress’ practice, in amendment
after amendment to the CAA, of specifically
designating substances for regulation.

In addition, we are troubled by the appar-
ent implication of your statement, ‘““Con-
gress did not in 1990 limit the potential ap-
plicability of any of the CAA regulatory pro-
visions to CO,.”” You seem to suggest that, if
Congress did not expressly forbid EPA from
regulating CO,, EPA must be presumed to
have such power. That implication, we
think, contradicts the core premise of ad-
ministrative law, namely, that agencies have
no inherent regulatory power, only that
which Congress intentionally and specifi-
cally delegates.

We do not find persuasive your response to
Q2 of our December 10th letter, We asked, “‘if
Congress intended to delegate to EPA the
authority to regulate greenhouse gases, why
did it admonish EPA not to assume such au-
thority in the only CAA provisions [sections
103(g) and 602(e)] dealing with CO, and global
warming?”’ You answer that those sections
are nonregulatory, and that Congress ‘“‘would
not intend the Agency to regulate sub-
stances under authorities provided for non-
regulatory activities.” You then conclude
that the admonitory language of those provi-
sions ‘‘does not directly or indirectly limit
the regulatory authorities provided to the
Agency elsewhere in the Act.” We agree that
the admonitory language does not repeal by
implication any existing authority provided
elsewhere in the CAA. However, we do not
agree that, when Congress enacted that lan-
guage, it was merely affirming a tautology
(i.e., nonregulatory authorities cannot au-
thorize regulatory programs). It is far more
likely that Congress meant to caution EPA
against assuming an authority that does not
in fact exist.

Please again recall the legislative history
surrounding Title VI. When Congress enacted
Title VI, it also rejected a Senate version
known as Title VII, the ‘‘Stratospheric
Ozone and Climate Protection Act,” which
would have required EPA to regulate green-
house gases. The admonitory language of
section 602(e) states that EPA’s study of the
global warming potential of ozone-depleting
substances ‘‘shall not be construed to be the
basis of any additional regulation under this
chapter [i.e., the CAA].”” This is very signifi-
cant because it means Congress was not con-
tent just to reject Title VII. Congress also
thought it necessary to state in Title VI that
it was in no way authorizing a greenhouse
gas regulatory scheme.

The admonitory language of section 103(g)
is also worth quoting. EPA’s whole case boils
down to the argument that section 103(g) re-
fers to CO; as an ‘‘air pollutant,” and the
CAA authorizes EPA to regulate air pollut-
ants. This argument is incredibly weak. To
begin with, under section 302(g) of the CAA,
the term “‘air pollutant” does not automati-
cally apply to any substance emitted into
the ambient air. Such a substance must also
be an ‘‘air pollution agent or combination of
such agents.” EPA has never determined
that CO; is an air pollution ‘‘agent.” More
importantly, the admonitory language of
section 103(g) is unequivocal: ‘“Nothing in
this subsection shall be construed to author-
ize the imposition on any person of air pollu-
tion control requirements’  (emphasis
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added). If nothing in section 103(g) shall be
construed to authorize the imposition of air
pollution control requirements, then the ref-
erence therein to CO, as a ‘“pollutant”
should not be construed to be a basis for reg-
ulatory action. EPA’s case is further under-
mined by Congressman John Dingell’s com-
mentary on the legislative history connected
with section 103(g). In his October 5, 1999 let-
ter to Chairman Mclintosh, Rep. Dingell
wrote: “While it [section 103(g)] refers, as
noted in the EPA memorandum, to carbon
dioxide as a ‘pollutant,” House and Senate
conferees never agreed to designate carbon
dioxide as a pollutant for regulatory pur-
poses.”

We find disturbing your response to Q3 of
our December 10th letter. Citing the very
passage of Chevron v. NRDC quoted by EPA
in its December 1st letter, we asked whether
there was not a vital, practical distinction
between EPA’s filling a ‘‘gap left, implicitly
or explicitly, by Congress” in a ‘‘congres-
sionally created program’” and EPA’s
creating new programs without express Con-
gressional authorization. Your answers to
Q3(a) and N do not acknowledge that EPA is
in any meaningful way constrained by the
distinction between filling gaps and creating
programs.

In addition, we believe your answer to
Q3(c) lacks credibility. We asked whether
EPA’s authority to control substances based
upon their global warming potential ‘“‘is as
clear and certain and unambiguous as EPA’s
authority to control substances based upon
their impact on ambient air quality, their
toxicity, or their potential to damage the
ozone layer.” Rather than acknowledge the
obvious (i.e., EPA’s regulatory authority
with respect to CO; rests on a tortuous inter-
pretation at best), you reply that “EPA has
not evaluated the strength of the technical
and legal basis for such findings under any
particular provision of the Act,” because it
has ‘“‘no current plans’” to regulate CO..
While that statement is welcome assurance
in light of the Knollenberg limitation, it
leaves a void as to the legal basis for EPA’s
view of its authority.

Your answer to Q4 of our December 10th
letter is similarly nonresponsive. We noted
that, under CAA section 112(b)(2), EPA may
not classify an ambient air pollutant like
sulfur dioxide (SO;) as a hazardous air pol-
lutant (HAP) unless it “independently meets
the listing criteria’ of section 112. In Q4(a),
we asked: ‘““What are the criteria for listing
under section 112 that SO, and the other am-
bient air pollutants do not independently
meet?”’ Your reply corrects our formulation
by pointing out that an ambient air pollut-
ant may be listed as a HAP only if it is an
ambient air pollutant ‘‘precursor’” and
““meets the criteria for listing under section
112(b)(2).”” However, you did not state what
those criteria are; you did not explain the
specific difference between an ambient air
pollutant and a HAP. In short, you did not
answer our question. The reason, we suspect,
is that a clear statement of the criteria that
a substance must meet in order to be classi-
fied as a HAP would also make clear that
CO; is unlike any of the substances currently
listed as HAPs. That, in turn, would cast
grave doubt on EPA’s claim that section 112
is ““‘potentially applicable’ to CO,.

Your response to Q4(b) implies that EPA
may actually have greater flexibility to list
CO; as a HAP than any section 108 (‘‘ambi-
ent’’) air pollutant, because CO; is not listed
under section 108 and, thus, is not subject to
the qualification that it be a ‘“‘precursor.”
We disagree. The ambient air pollution pro-
gram is the foundation of the CAA. The fact
that Congress and EPA did not list CO, under
section 108 is evidence that CO; is not a ‘‘pol-
lutant” in any substantive meaning of the
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word. The HAPs program deals with sub-
stances that typically are deadlier or more
injurious than ambient air pollutants. How-
ever, even at many times current atmos-
pheric levels, CO; is a benign substance com-
pared to ambient air pollutants like lead,
ozone, or SO,. Therefore, the fact that Con-
gress and EPA never listed CO; as an ambi-
ent air pollutant is an argument against
COgs ever being listed as a HAP.

Your responses to Q4(c) and (d) employ the
same flawed reasoning. Section 112(b) pro-
vides that no ozone-depleting substance may
be classified as a HAP ‘‘solely due to its ad-
verse effects on the environment.” Noting
this restriction, we asked: ‘“‘[D]oes it not
stand to reason that no greenhouse gas may
be listed solely due to its adverse environ-
mental effect? Indeed, is not the exemption
of greenhouse gases from listing under sec-
tion 112 even stronger than that for ozone-
depleting substances, inasmuch as the CAA
nowhere expressly authorized EPA to regu-
late greenhouse gases?’” You replied: “‘Since
section 112 says nothing precluding the list-
ing of greenhouse gases (or, for that matter,
any other pollutants not regulated under
Title VI) on environmental grounds alone,
EPA does not agree with the conclusion in
the last sentence of your question.” Here
again you come close to saying that EPA
may lawfully do anything Congress has not
expressly forbidden it to do. We would sug-
gest that Congress did not need to exempt
greenhouse gases from EPA’s section 112 au-
thority, because Congress never gave EPA
authority to regulate greenhouse gases in
the first place.

We regard your brief response to Q5 to be
a tacit admission that the HAPs framework
is unsuited to control substances that de-
plete the ozone layer. You comment that
““Congress included on the section 112(b)(2)
list of HAPs several substances that deplete
the ozone layer (e.g., methyl bromide, car-
bon-tetrachloride [CCL.].”” However, this
merely shows that some ozone-depleting sub-
stances (i.e., those that are carcinogenic,
mutagenic, neurotoxic, etc.) independently
meet the criteria for listing under section
112. It does not prove that EPA could act ef-
fectively to protect stratospheric ozone
without new and separate authority (e.g.,
Title VI). We also note that, in Title VI, Con-
gress did not declare any of the ozone-deplet-
ing substances to be an “‘air pollutant.” This
suggests that EPA’s authority with respect
to ozone-depleting chemicals comes from a
specific grant by Congress, not from a gener-
alized authority to control substances emit-
ted into the air.

We regard your answer to Q6 as nonrespon-
sive. We pointed out that stratospheric ozone
depletion is, by definition, a phenomenon of
the stratosphere, not of the ambient air, and
that it differs fundamentally from ambient
air pollution in both its causes and remedies.
We therefore asked: ““In light of the fore-
going considerations, do you believe the
NAAQS [National Ambient Air Quality
Standards] program has any rational appli-
cation to the issue of stratospheric ozone de-
pletion?”” You responded: ‘“‘Since Title VI
adequately addresses stratospheric ozone de-
pletion, EPA has not had any occasion or
need to undertake an evaluation of the use of
the NAAQS program to address this prob-
lem.” We believe that Congress’ enactment
of Title VI is further evidence that the CAA
is a carefully structured statute with spe-
cific grants of authority to accomplish spe-
cific (hence limited) objectives, not an undif-
ferentiated, unlimited authority to regulate
any source of any substance that happens to
be emitted into the air.

In Q7, we asked whether the NAAQS pro-
gram, because it targets local conditions of
the ambient air, is unsuited to address a
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global phenomenon of the troposphere, such
as the supposed enhancement of the green-
house effect by industrial emissions of CO,.”’
You replied: “EPA has not reached any con-
clusion on this question because, as already
noted, the Agency has no current plans to
propose regulations for CO..”” We do not
think it necessary for EPA to start a rule-
making in order to evaluate whether a par-
ticular portion of the CAA is suited to con-
trol CO: in the context of a global warming
mitigation program. We regard your answer
as a tacit admission that EPA is unable to
rebut our argument.

In your answer to Q8, you state: “There is
nothing in the text of section 302(h) and we
have found nothing in its history to support
Mr. Glaser’s speculation that the scope of
that provision was limited to local or re-
gional air pollution problems’ such as those
arising from particulate pollution. We dis-
agree. The text in question refers to the ef-
fects of pollution on “‘weather, visibility and
climate.”” As you note in your answer to Q12,
CO2 has never been ‘‘associated with visi-
bility concerns.” Particulate pollution, on
the other hand, can impair visibility as well
as affect local or regional weather and cli-
mate. As to the legislative history, the
source of the phrase ‘‘weather, visibility and
climate” in the 1970 CAA Amendments would
seem to be the National Air Pollution Con-
trol Administration’s 1969 air quality cri-
teria for particulates, which discussed the
interrelated impact of fine particles on
weather, visibility and ‘‘climate near the
ground” (Air Quality Criteria for Particulate
Matter, Jan. 1969). The climate effects re-
ferred to were not global but local and re-
gional in nature. In any event, we find noth-
ing in the text and legislative history of sec-
tion 302(h) to suggest that Congress intended
that provision to address CO: in the context
of the issue of global warming.

In Q9, we asked whether the NAAQS pro-
gram is fundamentally unsuited to address
the issue of global warming, since there
seems to be no sensible way to set a NAAQS
for CO,. For example, a NAAQS for CO, set
below current atmospheric levels would put
the entire country out of attainment, even if
every power plant and factory were to shut
down. Conversely, a NAAQS for CO, set
above current atmospheric levels would put
the entire country in attainment, even if
U.S. coal consumption suddenly doubled.
You replied: ““Since EPA has no current
plans to propose regulations for CO,, the
Agency has not fully evaluated the possible
applicability of various CAA provisions for
this purpose. At this point in time, your
question is entirely hypothetical.”” Whether
“hypothetical’’ or not, our question points
out that CO. does not seem to fit into the
NAAQS framework. We regard your answer
as a tacit admission that EPA has no idea
how to set a NAAQS for CO; in the context
of a global warming mitigation program.

In Q10, we noted that the attainment of a
NAAQS for CO, would be impossible without
extensive international cooperation, and
that EPA had not yet determined whether
CAA section 108 authorizes the designation
of nonattainment areas where attainment
cannot be achieved without international ac-
tion. From these facts, we drew the reason-
able conclusion that, until EPA determines
that the CAA does grant such authority, it is
“premature’ for EPA to claim that section
108 is ‘“‘potentially applicable’” to CO.. You
replied: ““Section 108 of the CAA authorizes
regulation of air pollutants if the criteria for
regulation under that provision are met.
EPA has not yet evaluated whether such cri-
teria have been met for CO.. Thus, at this
time, we believe it is accurate to state that
section 108 (and other CAA provisions au-
thorizing regulation of air pollutants) are
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‘potentially applicable’ to CO,”’. We disagree.
The mere fact that EPA has not evaluated
whether CO, meets section 108 criteria fur-
nishes no evidence that section 108 is poten-
tially applicable to CO,.

Before examining whether CO, meets the
criteria for regulation under section 108,
EPA would first have to determine whether
the CAA authorizes EPA to designate non-
attainment areas where attainment cannot
be achieved without international action.
Also, as noted above, before examining
whether CO, meets section 108 criteria, EPA
would have to resolve the basic conceptual
issue of whether setting a NAAQS for CO: is
possible without putting the entire country
either in attainment or out of attainment.
Since EPA has not resolved these threshold
questions, it is disingenuous to claim that
section 108 is ‘‘potentially applicable” to
CO,. The most EPA can honestly say at this
point is that it does not know whether sec-
tion 108 could be found to be applicable to
COs.

In Q11, noting that unilateral CO, emis-
sions reductions by the United States would
have no measurable effect on global climate
change, we asked whether the NAAQS pro-
gram can have any application to CO, out-
side the context of an international regu-
latory regime, such as the Kyoto Protocol,
since CAA section 109(b) requires the Admin-
istrator to adopt NAAQS that are ‘“‘requisite
to protect’” public health and welfare. You
replied; “The Clean Air Act does not dictate
that EPA must be able to address all sources
of a particular air pollution problem before
it may address any of those sources. Rather,
EPA may address some sources that ‘con-
tribute’ to a problem even if it cannot ad-
dress all of the contributors. For example,
EPA was not precluded from addressing air-
borne lead emissions because there are other
sources of lead contamination, some of
which may be beyond EPA'’s jurisdiction. See
Lead Industries Ass’n v. EPA, 647 F.2d 1130,
1136 (DC Cir. 1980).”” We agree that EPA may
address some sources that contribute to a
problem even if it cannot address all of the
contributors. However, there is a funda-
mental difference between lead pollution and
CO; “‘pollution.”

As the D.C. Circuit Court of Appeals ob-
served in the Lead Industries case, airborne
lead is one of three major routes of exposure,
the others being diet and accidental inges-
tion of lead objects by small children. Ac-
cordingly, setting a NAAQS for lead cannot
provide comprehensive protection against
lead pollution. However, setting a NAAQS
for lead can significantly reduce exposure to
airborne lead. Moreover, reducing airborne
lead would also reduce the amount of lead in
the nation’s food supply—another major
route of exposure. Therefore, it is possible to
set a NAAQS for lead that is “‘requisite’” to
protect public health. In contrast, setting a
NAAQS for CO; outside the context of a glob-
al treaty cannot significantly reduce (or
even measurably slow the growth of) atmos-
pheric concentrations of CO,, particularly
since China alone will soon overtake the U.S.
as a source of greenhouse gas emissions.
Thus, it is hard to imagine that a NAAQS for
only one gas—CO,—that applies only to the
U.S. could satisfy the section 109(b) require-
ment that it be “‘requisite’ to protect public
health and welfare.

In Q12, we asked which provisions of the
CAA apply to ‘“major stationary sources”
and ‘““major emitting facilities,” and whether
such provisions are among those EPA con-
siders ‘“‘potentially applicable”” to CO,. You
explained that the regulatory requirements
of Parts C and D of Title | and Title V of the
CAA apply to major stationary sources and
major emitting facilities. You also noted
that, to be a major stationary source or
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major emitting facility, an entity must emit
an air pollutant that EPA regulates ‘‘pursu-
ant to other provisions of the CAA (e.g., if it
were a criteria pollutant under section 108).”"
As you know, section 302(j) defines ‘“major
stationary source’” and ‘“major emitting fa-
cility”” as any stationary facility or source
that emits, or has the potential to emit,
““one hundred tons per year or more of any
air pollutant.” it is our understanding that
several hundred thousand small and mid-
sized businesses and farms individually emit
100 tons or more of CO, per year. Regulating
CO,, therefore, would dramatically expand
EPA’s control over the U.S. economy gen-
erally and the small business sector in par-
ticular. We are concerned that EPA has an
enormous organizational interest in laying
the legal predicate for future regulation of
COo.

In Q13, we challenged EPA’s reading of the
Knollenberg funding limitation. We noted
that there is no clear practical difference be-
tween issuing regulations for the purpose of
reducing greenhouse gas emissions, which
EPA claims is legal, and issuing regulations
“for the purpose of implementing . .. the
Kyoto Protocol,” which EPA acknowledges
is illegal. Rather than speak to the sub-
stance of our concern, you refer to previous
letters which, in our judgment, also sidestep
that concern. We believe that EPA has once
again failed to elucidate any criteria that
would enable Congress, or other outside ob-
servers, to distinguish between legal and ille-
gal greenhouse gas-reducing regulations
under the Knollenberg limitation.

In your response to Q13, you also took
issue with our understanding of the condi-
tions on which the Senate agreed to ratify
the Rio Treaty. We asked: ““[Would it not
have been pointless for the Senate to have
insisted, in ratifying the Rio Treaty, that
the Administration not commit the U.S. to
binding emission reductions without the fur-
ther advice and consent of the Senate, if it
were already in EPA’s power to impose such
reductions under existing authority?”” You
replied: ‘“‘[T]he Senate insisted that the Ex-
ecutive Branch not commit the U.S. to a
binding international legal obligation (i.e., a
treaty obligation) without further advice
and consent. The Senate’s statement on this
point has no bearing on the scope of existing
domestic legal authority to address pollution
problems as a matter of domestic policy,
independent of any international legal obli-
gations.” We agree in part, and disagree in
part. We agree that the Senate’s statement
referred to international obligations. None-
theless, that statement does have a bearing
on the. scope of EPA’s authority.

A major reason for the Senate’s instruc-
tion was the concern that the Administra-
tion might commit to an international
agreement that imposes costly burdens on
the U.S. and a few other countries while ex-
empting most nations, including major U.S.
trade competitors like China, Mexico, and
Brazil, from binding emission limitations.
Acting on this same concern, the Senate in
July 1997 passed the Byrd-Hagel Resolution
(S. Res. 98) by a vote of 95-0. Byrd-Hagel
stated, among other things, that the U.S.
should not be a signatory to any climate
change agreement or protocol that would ex-
empt developing nations from binding emis-
sions limits.

Now, if the Senate is overwhelmingly op-
posed to a climate change treaty that would
exempt three-quarters of the globe from
binding obligations (even though they emit
significant greenhouse gases), it is unthink-
able that Congress would support a unilat-
eral emissions reduction regime binding
upon the U.S. alone. Simply put, when the
Senate ratified the Rio Treaty, it did so with
the understanding that the Executive
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Branch would not attempt via administra-
tive action, executive agreement, or rule-
making to go beyond the Treaty’s voluntary
goals.

In Q14, we asked you to account for the
fact that, although the Administration
claims to regard the science supporting the
Kyoto Protocol as ‘‘clear and compelling,”’
EPA apparently does not believe the science
is strong enough to commence a ‘‘formal sci-
entific review process’” to determine the ap-
propriateness of domestic regulatory action.
Rather than explain how such seemingly in-
consistent positions cohere, EPA simply as-
serts without explanation that there is no
incongruity or contradiction.

In summary, with EPA’s answers in hand,
we are more convinced than ever that the
CAA does not authorize EPA to regulate CO».
As we have stated in previous letters, it is’
inconceivable that Congress would delegate
to EPA the power to launch a CO, emissions
control program—arguably the most expan-
sive and expensive regulatory program in
history—without ever once saying so in the
text of the statute. We also think it is obvi-
ous that the basic structure of the NAAQS
program, with its designation of local attain-
ment and nonattainment areas and its call
for State implementation plans, has no ap-
plication to a global phenomenon like the
greenhouse effect. Furthermore, in view of
the well-known fact that CO; is a benign sub-
stance and the foundation of the planetary
food chain, we are appalled by the Adminis-
tration’s insistence that EPA might be able
to regulate CO; as a ‘‘toxic’” or ‘‘hazardous’’
air pollutant.

The CAA is not a regulatory blank check.
The Administration’s claim that the CAA
authorizes regulation of greenhouse gas
emissions can only serve to undermine Con-
gressional and public support for legitimate
EPA endeavors.

Sincerely,
DAVID M. MCINTOSH.
KEN CALVERT.

CO2: A POLLUTANT?

The Legal Affairs Committee Report to the
National Mining Association Board of Direc-
tors on The Authority of EPA to Regulate
Carbon Dioxide Under the Clean Air Act.

(Fredrick D. Palmer, Chairman, Legal
Affairs Committee)

(Peter Glaser, Barbara Van Zomeren,
Doherty, Rumble & Butler, PA)

(Harold P. Quinn, Jr., Sr. Vice President &
General Counsel, Bradford V. Frisby As-
sistant General Counsel, National Mining
Association)

PREFACE

Fear of apocalyptic global warming cen-
ters on an increasing atmospheric concentra-
tion of carbon dioxide (CO;) due to human
activity. The United Nations’ voluntary
Framework Convention on Climate Change
(the Rio Treaty) seeks to prevent ‘‘dangerous
human interference” with climate. A suc-
cessor treaty negotiated at the meeting in
Kyoto, Japan in December 1997 (the Kyoto
Protocol) would place the responsibility on
developed nations to substantially cut their
greenhouse gas emissions. What is really at
issue in this debate is human reliance on car-
bon fuels as our primary source of energy.

Of course, the economic consequences are
enormous for those countries who truly pur-
sue the commitments established in Kyoto.
The reduction of greenhouse gases means
substantial constraints on economic pros-
perity—including, perhaps, reducing income,
employment and output. These dire eco-
nomic realities no doubt explain the admin-
istration’s reluctance to inform the Amer-
ican people of the sacrifices they would be
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called upon to make in order to fulfill the
commitments made by U.S. negotiators in
Kyoto. No less daunting is the task of ex-
plaining to Americans why they must accept
such wrenching changes to their well-being
when the evidence does not show that the in-
crease in CO: levels attributed to human ac-
tivity is responsible for a measured rise in
global temperature, or, for that matter, that
a warmer climate, if it did occur, poses the
threat of an environmental catastrophe.

These realities pose substantial obstacles
to both public and political acceptance of
the Kyoto commitments. Notably, the ad-
ministration has not submitted the Protocol
to the Senate for ratification and, appar-
ently, it has no plans to do so any time soon.
Yet, the absence of this constitutional pre-
requisite to implementation has not deterred
others in the administration from suggesting
the (ab)use of administrative powers in order
to secure the greenhouse gas emission cuts
they agreed to in Kyoto.

Perhaps the most stunning suggestion in
this regard is the Environmental Protection
Agency’s (EPA) claim that it currently pos-
sesses authority to sregulate CO, as a pollut-
ant under the Clean Air Act. The character-
ization of CO; as a pollutant is, in a word, re-
markable. After all, this benign gas is a lim-
iting nutrient required for life on earth. To
be sure, EPA’s characterization of CO; as a
pollutant and claim of regulatory powers
over it are not the mere musings of a few
wishful bureaucrats at the agency. The Ad-
ministrator of EPA herself endorsed this
view in congressional testimony on March
11, 1998. When pressed by members of Con-
gress on the legal basis for this claim, the
Administrator agreed to provide a legal
opinion. A month later, EPA’s general coun-
sel supplied one that attempts to support the
Administrator’s claim.

The sweeping claim of regulatory powers
over such a pervasive, yet benign, substance
as CO; presents the prospect of unparalleled
bureaucratic, legal and economic burdens
imposed on the entire heart of the American
economy—more than one million businesses
of all sizes in most sectors. In view of the
grave consequences posed by EPA’s expan-
sive claim of administrative powers, the Na-
tional Mining Association’s Board of Direc-
tors requested its Legal Affairs Committee
to evaluate EPA’s authority to regulate in
this area. What follows is the Committee’s
report and analysis which concludes that,
contrary to EPA’s claim, the agency lacks
authority under the Clean Air Act to regu-
late carbon dioxide emissions.

One need not be an expert on the Clean Air
Act or, for that matter, a lawyer to com-
prehend the reasoning for this conclusion.
Simply recall the bedrock principle upon
which our system of government rests: the
legislative branch makes the laws and the
executive branch executes them. The cor-
ollary principle is, of course, that an agen-
cy’s administrative powers are limited to the
authority delegated by Congress. The anal-
ysis that follows probes this fundamental
question.

The natural tendency of administrative
agencies to swell their mission beyond the
will of Congress as expressed in the law is,
unfortunately, a product of our modern regu-
latory state. On occasion, this tendency is
also accompanied by a callous disregard for
the most basic of principles that undergird
our system of government, as was the case
not long ago when the White House chal-
lenged ‘“Congress [to] amend the Clean Water
Act to make it consistent with the agencies’
rulemaking.” See National Mining Association
v. U.S. Army Corps of Engineers, 145 F. 3d 1399
(D.C. Cir. 1998). If nothing else, this view-
point should inform us that if we are to as-
sure fidelity to the basic principles of our
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system of government, we must embrace the
wisdom offered in Thomas Jefferson’s sug-
gestion that the price of liberty is eternal
vigilance, and always follow Abraham Lin-
coln’s recognition that the U.S. Executive
Branch, under the Constitution, lacks the
authority to ‘““make permanent rules of prop-
erty by proclamation.”
EXECUTIVE SUMMARY

Soon after the negotiators returned from
Kyoto last December with a protocol that
mandates sharp reductions in greenhouse gas
emissions by the United States and other de-
veloped nations, the Administrator of the
Environmental Protection Agency (EPA) in-
formed Congress that the agency already
possessed authority to begin meeting the
targets for emission cuts. Specifically, the
Administrator claimed that carbon dioxide
(COy) could be characterized as a pollutant
and regulated by EPA pursuant to the Clean
Air Act (CAA). At the request of the Na-
tional Mining Association’s Board of Direc-
tors, its Legal Affairs Committee evaluated
this claim. After a comprehensive review of
the language and structure of the CAA, its
legislative history and other related laws,
the analysis concludes that, contrary to
EPA’s claim, Congress did not provide EPA
with such authority. Instead, Congress delib-
erately limited EPA’s endeavors in this area
to non-regulatory activities.

NMA'’s legal analysis probes the funda-
mental question of whether Congress in-
tended to delegate to EPA the power to regu-
late CO, emissions. The analysis first dem-
onstrates that the plain text of the statute
fails to delegate such authority to EPA. Sec-
ond, it examines each of the sections of the
CAA cited by EPA in its legal opinion, and
shows that EPA’s attempt to regulate CO; is
inconsistent with those very sections of the
CAA. Third, the legislative history of the
CAA is examined and shown to contradict
EPA’s position. Fourth, the analysis ex-
plains that other statutes and treaties sup-
port the inevitable conclusion that Congress
did not want EPA to regulate CO, without
additional legislation. Finally, the analysis
cautions that even if Congress decided to au-
thorize EPA to regulate CO, under the CAA,
the agency would have great difficulty sus-
taining its burden of showing that CO, emis-
sions endanger the public health and welfare.

There is no disputing the fact that the
CAA does not explicitly state that EPA may
regulate CO,. Despite the longstanding de-
bate about global warming, not one of the
sections cited by EPA (or any other section)
provides that the agency may regulate COo.
In fact, the only sections of the CAA that
even mention global warming or CO, empha-
size that such emissions should be the sub-
ject of study, but not regulation.

The agency’s legal opinion cites several
provisions of the CAA (8§108-112, 115, 202(a)
and 211(c)) that it contends are ‘‘potentially
applicable” to confer EPA jurisdiction over
CO,. Even though the most direct evidence
shows that Congress did not intend that EPA
regulate CO,, the agency hangs its tenuous
claim on general language contained in the
CAA. Such language, of course, cannot de-
feat the specific intent of Congress on the
question of whether Congress intended for
EPA to regulate CO;, emissions. But, even if
the statute were not clear that EPA cannot
regulate CO,, the regulatory structure of the
sections cited by EPA are completely incon-
sistent with the regulation of a substance
like CO, and therefore also compel a conclu-
sion that EPA may not regulate CO,.

One example of the general language in the
CAA cited by EPA are the sections on cri-
teria pollutants (§§108-109). Under these sec-
tions, EPA is authorized to establish Na-
tional Ambient Air Quality Standards
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(““NAAQS’’) to control national, statewide,
and local pollution. However, these provi-
sions, which are aimed at pollution that af-
fects air quality locally or regionally, can-
not even theoretically address the CO, con-
centrations that purportedly implicate an
atmospheric phenomena of climate change
on a global scale. Since Congress does not
delegate regulatory authority to an agency
to impose restrictions that are somehow cal-
culated to serve an unattainable goal, Con-
gress did not intend for EPA to regulate CO»
using these sections of the law. Other exam-
ples abound, and the analysis discusses why
the regulation of CO, does not fit within the
regulatory scheme established by Congress.
The extreme difficulty that EPA has in try-
ing to force CO; into a regulatory scheme
that does not fit provides further evidence
that Congress never intended CO- to be regu-
lated under what EPA says are ‘“‘potentially
applicable’ sections of the CAA.

The legislative history of the CAA con-
firms NMA'’s conclusions. The CAA did not
refer to CO, until the 1990 amendments were
passed. in those amendments, Congress spe-
cifically debated and ultimately rejected
proposals to allow EPA to regulate CO, emis-
sions. Instead, Congress authorized EPA only
to study certain greenhouse gases, not regu-
late them. By specifically considering this
issue and resolving it against regulation,
Congress clearly withheld from EPA any
powers to regulate CO.

In determining the meaning of a statute,
one may also consider related statutes on
the same subject. Such related legislation
can provide corroborating evidence of con-
gressional intent. Such is the case here,
since several laws and treaties support the
conclusion that Congress did not delegate
authority to regulate CO, to EPA. These in-
clude the Energy Policy Act of 1992, the Rio
Treaty, the National Climate Program Act,
the Global Change Research Act, and the
Food and Agriculture Act of 1990. These laws
have consistently rejected proposed meas-
ures to mandate restrictions on greenhouse
gas emissions, and instead directed the exec-
utive branch agencies to study the matter
and report back to Congress. Likewise, trea-
ties have been consistently negotiated with
the understanding that any binding emis-
sions reduction targets would require Con-
gressional approval.

EPA’s claim has one further flaw. Even if
Congress left to EPA’s discretion the deci-
sion of whether to regulate CO, under the
CAA, EPA would still be required to prove
that CO; emissions cause harmful effects to
the public health, welfare or the environ-
ment. Given the complexities and uncertain-
ties over global warming, and the serious
flaws in some of the fundamental evidence
relied upon by global warming advocates, it
is doubtful that EPA could support such a
finding. A separate technical report that was
prepared in conjunction with this legal anal-
ysis demonstrates that the available evi-
dence does not support EPA’s implicit as-
sumption that increased levels of CO; would
be detrimental to the public health and wel-
fare.

In sum, the language of the CAA, its struc-
ture, its legislative history, and other re-
lated statutes all lead to the same conclu-
sion: Congress has not delegated authority
under the Clean Air Act for EPA to regulate
carbon dioxide emissions.

INTRODUCTION

Carbon dioxide is a clear, odorless gas that
appears naturally in the earth’s atmosphere
and is a fundamental component of life on
earth. All animals (including human beings)
inhale oxygen and exhale carbon dioxide, and
plants take in carbon dioxide from the at-
mosphere as a part of photosynthesis and re-
turn oxygen to the atmosphere as a byprod-
uct of the same process.
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Carbon dioxide is also a naturally occur-
ring ‘‘greenhouse gas.”” The earth has a nat-
ural “‘greenhouse effect’” in which heat from
the sun is trapped below’the earth’’s atmos-
phere and is partially prevented from re-ra-
diating back into space. The greenhouse
gases that cause this effect appear in trace
amounts in the atmosphere and include
water vapor (by far the most significant
greenhouse gas), carbon dioxide, methane,
nitrous oxides and stratospheric ozone. With-
out the naturally occurring greenhouse ef-
fect, the earth’s climate would be far too
cold to sustain life as we know it.

It is known that since the industrial revo-
lution, carbon dioxide levels in the atmos-
phere have been increasing as a result of
human activities (principally the combus-
tion of fossil fuels for transportation, elec-
tric generation, residential and commercial
heating and a variety of other processes, as
well as deforestation). Presently, atmos-
pheric levels of carbon dioxide are estimated
to be approximately 25% higher than in pre-
industrial times.

Some scientists believe that the increased
levels of carbon dioxide in the atmosphere
are enhancing the natural greenhouse effect
to the extent that the world is facing a cli-
matological Armageddon. These scientists
believe that increasing atmospheric carbon
dioxide will cause unprecedented warming of
the Earth resulting in a variety of climato-
logical disasters running the gamut from
more storms and flooding to more drought
and desertification.

The alarm set off by the predictions of
these scientists resulted in the United States
entering into the 1992 Framework Conven-
tion on Climate Change, the so-called Rio
Treaty. The United States and other devel-
oped nations agreed in the Rio Treaty to
take voluntary action in an attempt to re-
duce emissions of carbon dioxide to 1990 lev-
els by the year 2000.

Despite a variety of efforts by government
and industry, the Clinton Administration’s
Climate Change Action Plan has not suc-
ceeded in reducing United States carbon di-
oxide emissions. There is now virtually no
possibility that the Rio target will be met.
Other countries similarly will fail to meet
that target.

The Clinton Administration, nevertheless,
wants to commit the United States and
other developed countries to even more
stringent emissions reductions than set forth
in the Rio Treaty. In December of last year,
the Administration entered into the Kyoto
Protocol, which would require the country to
meet binding targets and timetables for re-
ducing carbon dioxide emissions signifi-
cantly below 1990 levels before the end of the
next decade.

As a treaty of the United States, the Kyoto
Protocol cannot become legally binding on
this country until ratified by a two-thirds
vote of the U.S. Senate Prior to Kyoto, the
Senate, by a 95-0 margin, adopted the Byrd-
Hagel resolution in which the Senate ex-
pressed that it would not ratify any protocol
that did not require substantive Third World
participation and which would damage the
U.S. economy. By the Administration’s own
admission, the Kyoto Protocol fails to
achieve the first condition (and by any rea-
sonable analysis fails to achieve the second
condition as well). The Administration has
not yet submitted the treaty to the Senate
for its consent and states that it will not do
so until there are meaningful commitments
by Third World countries to reduce their car-
bon dioxide emissions.

The Administration has pledged that it
will not implement the Kyoto Protocol un-
less it is ratified by the Senate. Neverthe-
less, in testimony before Congress, the Ad-
ministrator of the U.S. Environmental Pro-
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tection Agency (EPA) took the position that,
even if the Kyoto Protocol is not ratified,
the agency currently possesses authority
under the Clean Air Act to regulate carbon
dioxide emissions. Several weeks later, EPA
produced a legal opinion by its then General
Counsel, Jonathan Z. Cannon, to support
EPA’s claim of expansive authority in this
regard.

The National Mining Association (NMA)
Board of Directors asked its Legal Affairs
Committee to evaluate whether EPA has the
authority it now asserts. This legal analysis
presents our report. We conclude that EPA
does not have authority under the CAA to
regulate the emission of carbon dioxide.

Our analysis begins with the fundamental
inquiry of whether Congress intended to del-
egate to EPA the power to regulate carbon
dioxide emissions. It is, of course, axiomatic
that an agency’s administrative powers are
limited to the authority delegated by Con-
gress. In order to ascertain congressional in-
tent we employ the traditional tools of stat-
utory construction including the language
and structure of the statute as a whole, its
legislative history, the history associated
with congressional activities in this area,
and, to some extent, other relevant statutes.
This approach to discerning congressional
intent is not only well-accepted, it is par-
ticularly appropriate where, as here, an
agency takes an expansive view of the scope
of its delegated authority.

The EPA general counsel claims that the
scope of the agency’s CAA regulatory powers
extends to any substance that is an “‘air pol-
lutant’” which the Administrator determines
endangers public health, welfare or the envi-
ronment. According to the general counsel,
carbon dioxide emissions fall within the gen-
eral statutory definition of ‘“‘air pollutant.”
We need not debate this conclusion now
since, as even the general counsel acknowl-
edges, the inquiry does not end with the defi-
nition of ‘“‘air pollutant.” A substance that
may literally fall within the definition of
“‘air pollutant”” may not be regulated unless
it also meets the standards for regulation
under specific statutory criteria. Satisfac-
tion of this threshold requirement includes
not only a determination that a substance,
here carbon dioxide, may cause adverse pub-
lic health, welfare or environmental effects,
but also that the statutory provision, or
scheme, provides an appropriate and effec-
tive means for its regulation. The general
counsel merely assumes that the former de-
termination can be made, and wholly avoids
evaluation of the latter consideration. More-
over, the general counsel’s analysis is devoid
of any consideration of congressional activ-
ity on this subject in the context of both the
CAA and other relevant statutes that evince
Congress’ intent to withhold authority from
EPA to regulate carbon dioxide emissions. In
short, the general counsel’s analysis is less
than complete and, as a consequence, his
conclusion that carbon dioxide emissions are
within the scope of EPA’s authority to regu-
late lacks substantive foundation.

It is our conclusion, grounded on what we
believe is a more comprehensive approach to
statutory construction, that the CAA does
not provide EPA with authority to regulate
carbon dioxide emissions. As discussed in
more detail below:

1. The language of the CAA demonstrates
the absence of agency authority to regulate
carbon dioxide;

2. The regulation of carbon dioxide as a
pollutant does not fit within the regulatory
scheme created by Congress;

3. The legislative history of the CAA
Amendments of 1990 confirms that EPA does
not have authority to mandate restrictions
on carbon dioxide emissions; and

4. Other Congressional enactments regard-
ing potential global climate change dem-
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onstrate Congress’ intent not to regulate
carbon dioxide emissions.

In addition, we do not believe that the
available evidence would support a finding
that carbon dioxide emissions endanger the
public health or welfare or the environment.
The Greening Earth Society has released an
October 12, 1998 report entitled ‘“‘In Defense
of Carbon Dioxide: A Comprehensive Review
of Carbon Dioxide’s Effects on Human
Health, Welfare and the Environment,” pre-
pared by the firm of New Hope Environ-
mental Services, to accompany this legal
analysis. The Greening Earth Society report
rebuts the claim that increased levels of car-
bon dioxide are leading to a climatological
disaster. Our legal analysis herein does not
depend on the results of this technical re-
port. Whether or not carbon dioxide emis-
sions present a danger to the public health,
welfare or the environment, EPA does not
have authority to regulate that substance.
Nevertheless, as shown in the Greening
Earth Society report, there is no basis to
conclude that carbon dioxide emissions are
damaging the environment and every basis
to conclude that such emissions are bene-
fiting the environment.

ANALYSIS

I. THE LANGUAGE OF THE CLEAN AIR ACT
DEMONSTRATES THE ABSENCE OF
AGENCY AUTHORITY TO REGULATE
CARBON DIOXIDE

We begin our analysis with an examination
of the statutory language. A proper examina-
tion of the statutory text includes not only
the language itself but the context of the
language as it appears in the overall regu-
latory scheme created by Congress. Toward
this end, a review of the detailed regulatory
provisions of the CAA reveals that none of
them mention carbon dioxide emissions or
global warming. When Congress did speak di-
rectly to the issue, it did so solely in the
context of non-regulatory activities such as
research and technology programs. Accord-
ingly, the text and structure of the CAA re-
veals Congress’ deliberate choice to confine
EPA’s CAA endeavors on carbon dioxide to
non-regulatory activities.

As part of our examination of the language
and structure of the CAA, it is useful to refer
to the historic context of both the debate
surrounding global warming and congres-
sional activities in this area. The theory
that emissions of carbon dioxide and other
greenhouse gases could possibly lead to a
dangerous global warming has been under
consideration in Congress since the late
1970’s. During that period, proponents of
greenhouse gas regulation have informed
Congress on numerous occasions of the envi-
ronmental catastrophe which, in their view,
could result if no such regulation is under-
taken. Indeed, EPA has taken the view that
global climate change as a result of green-
house gas emissions is the number one envi-
ronmental issue facing the world today.

Of course, significant restrictions on emis-
sions of carbon dioxide could have dev-
astating consequences for our society. Car-
bon dioxide is the inevitable result of the
combustion of fossil fuels, and the combus-
tion of fossil fuels is far and away the most
important source of energy for modern civ-
ilization. Because there is no even remotely
feasible way of preventing carbon dioxide
emissions when fossil fuels are combusted,
carbon dioxide regulation means potentially
severe reductions in the use of fossil fuels
and far-reaching changes in the way society
uses energy.

In view of this longstanding debate on the
potential for global warming from green-
house gas emissions, one would expect that
any congressional authorization to address
this concern through the CAA regulatory
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scheme would be plainly expressed in the
language of the statute. Congress is not in
the habit of granting far-reaching authority
to administrative agencies sub silentio. Yet
nowhere in the CAA is there an explicit au-
thorization for EPA to regulate carbon diox-
ide. Congressional silence on a matter of
such significance is not unlike the ‘“‘watch-
dog [that] did not bark in the night.”

Our conclusion that the language of the
CAA does not support EPA’s claim of author-
ity to regulate carbon dioxide need not rest
upon congressional silence alone. The text of
the statute demonstrates Congress’ delib-
erate choice to limit EPA’s endeavors on
carbon dioxide to non-regulatory activities.

The CAA expressly provides authority to
regulate numerous substances specifically
referenced in the statute. For example, Sec-
tions 108 and 109 authorize EPA to regulate
so-called ““criteria pollutants,”” which are ex-
plicitly listed and placed in the context of a
specific scheme for their regulation. Section
112 directs EPA to designate and regulate
hazardous air pollutants (‘*‘HAPs’’), and lists
no less than 190 specific such pollutants Con-
gress determined are the most important to
regulate. Similarly, Title VI of the CAA au-
thorizes EPA to list and regulate substances
which deplete the stratospheric ozone layer,
and designates 53 substances to be so regu-
lated. But neither global warming generally,
nor carbon dioxide specifically, are men-
tioned anywhere in this prolific regulatory
scheme developed by Congress.

To be sure, the CAA does contain ref-
erences to carbon dioxide and global warm-
ing. However, the context in which these
terms appear within the statutory scheme
provides powerful guidance on congressional
intent. The statute mentions carbon dioxide
and global warming solely in the context of
provisions that authorize their study, moni-
toring and evaluation of non-regulatory
strategies. For example, CAA Section 103(g)
lists carbon dioxide as one of several items
to be considered in EPA’s conduct of a ‘“‘basic
engineering research and technology pro-
gram to develop, evaluate and demonstrate
nonregulatory strategies and technologies.”
Global warming is mentioned in CAA Sec-
tion 602(e) which directs EPA to examine the
global warming potential of certain listed
substances that contribute to stratospheric
ozone depletion. However, this provision—
the only one in the statute that mentions
global warming—is accompanied by an ex-
press admonishment that it ‘“‘shall not be
construed to be the basis of any additional
regulation under [the CAA].”

This examination of the statutory lan-
guage in its context within the overall
scheme of the CAA provides a more complete
analysis than the EPA’s general counsel’s
mechanistic approach whereby the agency
simply bootstraps itself into carbon dioxide
regulation through a broadly worded defini-
tion of ‘“‘air pollutant.”” To accept the anal-
ysis, proffered by EPA’s general counsel is to
presume a delegation of power merely by the
absence of an express withholding of such
power—a view plainly out of step with the
principles of administrative law. The funda-
mental principles of statutory construction
do not permit one to read into the CAA’s de-
tailed regulatory provisions greenhouse
gases such as carbon dioxide that Congress
deliberately left out. Congressional silence
on carbon dioxide in this part of the CAA is
audible. The intentions of Congress by such
silence in the CAA’s regulatory scheme be-
come unmistakable with its deliberate
choice to address global warming and carbon
dioxide solely in the non-regulatory provi-
sions of the statute.

This approach to evaluating the language
within the overall statutory scheme leads us
to conclude that, with respect to carbon di-
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oxide, Congress has indicated that EPA’s au-
thority stops at the point of non-regulatory
activities. Any claim that EPA currently
possesses authority to regulate carbon diox-
ide emissions would extend the CAA beyond
the scope intended by Congress.

Il. THE REGULATION OF CARBON DIOXIDE
AS A POLLUTANT DOES NOT FIT WITH-
IN THE REGULATORY SCHEME CRE-
ATED BY CONGRESS.

A. Introduction

The EPA general counsel identifies several
CAA regulatory provisions that are, in his
words, ‘“‘potentially applicable’ to carbon di-
oxide emissions. Without any meaningful
analysis, the opinion simply concludes that
the specific criteria for regulation under
these provisions could be met if the Adminis-
trator determines that carbon dioxide can be
reasonably anticipated to cause or con-
tribute to adverse effects on public health,
welfare or the environment.

For the moment, we leave aside the ques-
tion of whether the Administrator would be
able to make the health, welfare or environ-
mental effects determination the general
counsel poses as singularly important, be-
cause his analysis is incomplete. For the
purposes of this step of our analysis, our ex-
amination of those ‘“‘potentially applicable”
provisions discloses that they do not provide
appropriate tools for the regulation of car-
bon dioxide emissions’ purported effects on
global warming. The fact that the regulation
of carbon dioxide as a pollutant does not fit
into the regulatory scheme established in
the statute confirms the conclusion that its
regulation by EPA under the CAA is not in-
tended by Congress.

B. There is No Authority in the CAA to Regu-
late Carbon Dioxide as a Criteria Pollut-
ant.

1. EPA’s Authority to Designate Sub-
stances as Criteria Pollutants.—The EPA
general counsel states that one potential
source of EPA authority to regulate carbon
dioxide emissions is CAA Sections 108, 109
and 110. These sections provide authority to
EPA to establish, implement and enforce Na-
tional Ambient Air Quality Standards
(NAAQS) for what are known as ‘‘criteria
pollutants.”” Under CAA Section 108(a)(l),
criteria pollutants are those substances
which, in the judgment of the EPA Adminis-
trator, ‘‘cause or contribute to air pollution
which may reasonably be anticipated to en-
danger public health or welfare” and which
are produced by ‘‘numerous or diverse mobile
or stationary sources.”

Once a substance is identified as a criteria
pollutant, the Administrator is required
under CAA Section 109 to publish primary
and secondary NAAQS for each such sub-
stance. Primary NAAQS are ‘“‘ambient air
quality standards the attainment and main-
tenance of which in the judgment of the Ad-
ministrator, based on such criteria and al-
lowing an adequate margin of safety, are reqg-
uisite to protect the public health.” Sec-
ondary NAAQS are standards ‘‘requisite to
protect the public welfare.”

Once NAAQS are established, a complex
regulatory structure is triggered that man-
dates reductions of criteria pollutants in the
ambient air to levels which protect the pub-
lic health and welfare as set forth in the ap-
plicable NAAQS. Under CAA Section
107(d)(1)(B), within a defined period EPA is
required to designate nonattainment, attain-
ment and unclassifiable areas. Under CAA
Section 110(a)(1), within three years after
promulgation of a NAAQS, every state must
‘“‘adopt and submit to the Administrator” a
state implementation plan, or “SIP,” *“‘which
provides for implementation, maintenance,
and enforcement” of the primary and sec-
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ondary NAAQS. CAA Section 110(a)(2) pro-
vides a long list of SIP requirements de-
signed to ensure that states will achieve the
air quality required by the NAAQS. Simi-
larly, CAA Section 172 provides EPA with ex-
tensive authority to ensure that nonattain-
ment areas are brought into attainment ‘“‘as
expeditiously as practicable.”

2. Congress Could Not Have Intended to Regu-
late Carbon Dioxide and Other Greenhouse
Gases as Criteria Pollutants Because the Statu-
tory Regime for Regulating Criteria Pollutants
is Wholly Unsuited to Preventing or Mitigating
Potential Global Climate Change.—The criteria
pollutant regulatory structure described in
the foregoing section is designed to apply to
local air pollution in the sense that ambient
concentrations of the pollution will differ
from locality to locality, causing some local-
ities to be designated as attainment areas
and others as nonattainment areas. All of
the substances which EPA has designated as
criteria pollutants meet this framework.
Lead, sulfur oxides, nitrogen dioxide, carbon
monoxide, particulate matter and ozone con-
centrations in the air all present local air
pollution problems that have resulted in dis-
crete portions of the country being des-
ignated as nonattainment for each. Some of
the pollutants (principally ozone) are blown
downwind, causing EPA to seek to exercise
authority in the CAA to require modifica-
tions in SIPs to prevent ozone formation in
downwind states. But even ozone presents a
local air pollution problem in that ambient
ozone concentrations differ from locality to
locality, resulting in the designation of dis-
crete ozone nonattainment areas.

Emission controls implemented under the
CAA criteria pollutant regulatory structure
described above are designed to cure the spe-
cific cause of the local nonattainment prob-
lem. States in their SIPs select those types
of controls ““as may be necessary’’ to achieve
attainment in designated nonattainment
areas, and these types of controls may differ
from state to state and from nonattainment
area to nonattainment area depending on the
particular problem being addressed.

As a result of the criteria pollutant statu-
tory structure, ambient concentrations of
each of the criteria pollutants have been
steadily reduced through the application pri-
marily of local controls but with upwind
controls as well. Although not all localities
designated as nonattainment have been
brought into attainment, the criteria pollut-
ant regulatory structure has achieved sig-
nificant progress in reducing atmospheric
concentrations of criteria pollutants and
nonattainment. More importantly, while in-
dustry and environmental groups frequently
have their disputes as to the exact require-
ments of the criteria pollutant regulatory
structure, and the speed with which non-
attainment can be cured, the fact remains
that such regulatory structure is plainly de-
signed to require local nonattainment areas
to achieve attainment.

This statutory structure has no rational
application whatsoever to a substance such
as carbon dioxide, which is fundamentally
different than any of the substances that
EPA regulates as a criteria pollutant. Al-
though groundlevel and lower atmospheric
ambient concentrations of carbon dioxide
may differ slightly from locality to locality
owing to differing sources and sinks, the
greenhouse effect results from overall green-
house gas concentrations in the troposphere
rather than at groundlevel. Tropospheric lev-
els of carbon dioxide over any particular lo-
cality are not influenced by emissions of car-
bon dioxide locally or upwind. Carbon diox-
ide mixes in the troposphere globally
through the natural processes of atmos-
pheric circulation and air movement. Thus,
ambient tropospheric carbon dioxide levels
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in any one part of the world are roughly the
same as in any other part of the world. As a
result, one ton of carbon dioxide emitted in
Washington, D.C., has the same effect on am-
bient tropospheric concentrations of carbon
dioxide over Washington as a ton of carbon
dioxide emitted in Bangladesh.

Moreover, carbon dioxide with anthropo-
genic (human) origins compromise only a
small part of the greenhouse gases appearing
in the atmosphere. In the first place, as stat-
ed, carbon dioxide is by no means the only
anthropogenically emitted greenhouse gas.
Other greenhouse gases emitted by man in-
clude methane, nitrogen oxides and
chlorofluorocarbons, each of which has far
greater heat trapping capacity per molecule
than carbon dioxide.

Similarly, anthropogenically  emitted
greenhouse gases contribute only a minus-
cule amount of the greenhouse gases occur-
ring in the troposphere. Water vapor occur-
ring naturally in the atmosphere is the main
greenhouse gas, contributing about 98% of
the greenhouse effect. Similarly, naturally
occurring sources of carbon dioxide far out-
weigh anthropogenic sources of carbon diox-
ide.

The United States itself is a leading source
worldwide of anthropogenic carbon dioxide
emissions. However, the United States con-
tributes only about 22% of all anthropogenic
emissions of greenhouse gases, and that
number is projected to decline dramatically
as the Third World industrializes. U.S. an-
thropogenic emissions of carbon dioxide thus
are, and will continue to be, only a tiny frac-
tion of the total sources—both anthropo-
genic and natural—of greenhouse gases in
the atmosphere.

For these reasons, it is not even theoreti-
cally possible to affect ambient concentra-
tions of carbon dioxide in the troposphere
through a program of designating nonattain-
ment areas and requiring the submission of
state-by-state SIPs. It is not known what
level of ambient concentration of carbon di-
oxide that EPA might deem necessary to
protect the public health and welfare. If EPA
were to set the level below current con-
centrations (for instance, at preindustrial
levels), every square inch of the United
States would immediately become a non-at-
tainment area, a result that would be un-
precedented in nearly three decades of CAA
administration. Every state would become
responsible to submit SIPs within three
years containing emissions restrictions ‘‘as
necessary to assure that” the NAAQS for
carbon dioxide is Met. Yet there would be
nothing a state could do, individually or in
concert with every other state, that would
be effective in reducing tropospheric carbon
dioxide concentrations.

In sum, it is obvious that the statutory
scheme established by Congress for the regu-
lation of criteria pollutants was never in-
tended, and cannot rationally be applied, to
regulate carbon dioxide emissions. Under el-
ementary principles of statutory construc-
tion, therefore, that statutory structure can-
not be interpreted as providing the regu-
latory authority EPA claims. It is axio-
matic, for instance, that Congress should not
be presumed to provide regulatory authority
to an agency ‘‘to impose restrictions that
[are] should one make a ‘‘fortress of the dic-
tionary’’ by accepting the literal meaning of
statutory language where such meaning is
contradicted by a statute’s purposes and
structure. Statutory construction is a “‘ho-
listic endeavor’” that ‘“‘must include, at a
minimum, an examination of the statute’s
full text, its structure, and the subject mat-
ter.”

Based on these principles, it has been held
that Congress cannot have intended to cre-
ate regulatory jurisdiction where ‘“‘the opera-
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tive provisions of the Act simply cannot ac-
commodate’’ the object of the asserted regu-
latory authority. And this principle applies
even where an agency is given a broad man-
date to protect the public health and wel-
fare. As stated by the Supreme Court, “[i]n
our anxiety to effectuate the congressional
purpose of protecting the public, we must
take care not to extend the scope of the stat-
ute beyond the point where Congress indi-
cated it would stop.”’

In the present case, the phrase ‘‘endanger
the public health or welfare” in CAA Section
108 must be read in context of a criteria pol-
lutant regulatory structure which, as de-
scribed, is intended to eliminate such
endangerment through a system of indi-
vidual state implementation plans aimed at
eliminating local pockets of pollution. That
structure is wholly unsuited to the global
warming issue and cannot possibly eliminate
the asserted danger of carbon dioxide emis-
sions. No conclusion is possible other than
that Congress does not intend to regulate
carbon dioxide as a criteria pollutant.

C. EPA Does Not Have Authority to Regulate
Emissions of Carbon, Dioxide through the
Imposition of Technology-Based Controls
under CAA Section 111.

1. EPA authority under Section 111.—The
EPA General Counsel opines that another
potential source of authority to regulate car-
bon dioxide emissions would be CAA Section
111. CAA Section 111 provides EPA with au-
thority to establish ‘““new source perform-
ance standards,”” or ‘“NSPS,” for categories
of sources which emit air pollutants. Unlike
the NAAQS, NSPS requirements are direct
emissions limitations that any plant to
which such controls apply must meet as a
condition of operation. NSPS are sometimes
referred to as technology-based standards be-
cause they require installation of equipment
that limits emissions from emitting sources
and are not directly tied to the level of pol-
lutants in the ambient air.

Under CAA Section 111(b)(1)(A), the Ad-
ministrator shall designate a category of
sources as subject to NSPS requirements if
she finds that sources within such category
‘‘cause . . . or contribute . . . significantly
to, air pollution which may reasonably be
anticipated to endanger public health or wel-
fare.”” CAA Section 111(a)(1) defines ‘“‘stand-
ard of performance’” as: ‘“‘a standard for
emissions of air pollutants which reflects the
degree of emission limitation achievable
through the application of the best system of
emission reduction which (taking into ac-
count the cost of achieving such reduction
and any nonair quality health and environ-
mental impact and energy requirements) the
Administrator determines has been ade-
quately demonstrated.”

2. EPA Is Without Authority to Regulate Car-
bon Dioxide Emissions under CM Section 111
Because There Are No Adequately Demonstrated
Systems of Emissions Reduction that Would
Limit Such Emissions from  Stationary
Sources.—Unlike the NAAQS, NSPS stand-
ards cannot be set at whatever level the Ad-
ministrator determines is reasonably nec-
essary to protect human health and welfare.
The NSPS limitation must be set at a level
that is ‘“‘achievable’ through ‘“‘the best sys-
tem of emission reduction which has
been adequately demonstrated.”

The case law related to EPA determina-
tions under CAA Section 111 has *‘established
a rigorous standard of review. . . .”” While an
achievable standard need not be one already
routinely achieved in the industry, any such
standard ‘“‘“must be capable of being met
under most adverse conditions which can
reasonably be expected to recur. . . .”” There
must  be ‘“‘some  assurance of the
achievability of the standard for the indus-
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try as a whole.” “An adequately dem-
onstrated system is one which has been
shown to be reasonably reliable, reasonably
efficient, and which can reasonably be ex-
pected to serve the interests of pollution
control without being exorbitantly costly in
an economic or environmental way.”

As explained by the courts, the degree to
which an adequately demonstrated system
must be based on commercially available
technology depends on how soon the stand-
ards will become effective. Because NSPS
standards are generally applied to new, as
yet unconstructed sources, the NSPS provi-
sion ‘““looks towards what may fairly be pro-
jected for the regulated future, rather than
the state of the art at present, since it is ad-
dressed to standards for new plants—old sta-
tionary source pollution being controlled
through other regulatory authority” (i.e.,
CAA Sections 108 and 109). Where standards
are put into effect to ‘“‘control new plants
immediately, as opposed to one or two years
in the future, the latitude of projection is
correspondingly narrowed.” Under this ra-
tionale, ‘‘the latitude of projection” would
be narrowed even more were EPA to attempt
to apply standards of performance to carbon
dioxide emissions from existing stationary
sources under CAA Section 111(d).

There are, however, no cost-effective sys-
tems of emissions control, either commer-
cially available at the present time or even
projected to be commercially available in
the foreseeable future, for controlling carbon
dioxide emissions from stationary sources
that could conceivably meet the standards of
CAA Section 111. As a result, CAA Section
111 cannot be applied to control stationary
sources of carbon dioxide.

D. EPA Does Not Have Authority to Regulate
Carbon Dioxide Emissions as Hazardous
Air Pollutant.

1. EPA Authority under CAA Section 112.—
The EPA General Counsel’s opinion claims
that EPA may have authority to regulate
carbon dioxide as a hazardous air pollutant,
or “HAP,” pursuant to CAA Section 112.72
Under CAA Section 112(b), the Administrator
is required to compile a list of HAPs, defined
to include the 190 substances specifically
listed in such subsection as well as:

“. .. pollutants which present, or may
present, through inhalation or other routes
of exposure, a threat of adverse human
health effects (including but not limited to,
substances which are known to be, or may
reasonably be anticipated to be, carcino-
genic, mutagenic, teratogenic, neurotoxic,
which cause reproductive dysfunction, or
which are acutely or chronically toxic) or
adverse environmental effects, whether
through ambient concentrations, bioaccumu-
lation, deposition, or otherwise . . .”’

Under CAA Section 112(c), the Adminis-
trator is further required to compile a list of
categories of major sources and area sources
of HAPs. Under CAA Section 112(d), the Ad-
ministrator is required to promulgate regu-
lations establishing national emissions
standards for HAPs (NESHAPSs) applicable to
both new and existing sources. Such
NESHAPs must require the use of maximum
available control technology (MACT) in con-
trolling sources of HAPs.

2. Carbon Dioxide is not a HAP Subject to
EPA Authority under CAA Section 112.—The
argument that carbon dioxide may be regu-
lated as a HAP borders on the frivolous.
Each of the 190 substances listed as HAPs
under CAA Section 112 is a poison, producing
toxic effects in small dosages. Carbon diox-
ide, by any stretch of the imagination, is not
a poison. Moreover, if Congress had really in-
tended that carbon dioxide be regulated as a
HAP, it would have been exceedingly strange
for it to have specifically named 190 of the
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presumably most obvious and important
HAPs in CAA Section 112 while omitting car-
bon dioxide, which is by many orders of mag-
nitude more ubiquitous in the environment
than any of the substances expressly listed.

In addition, the language of CAA Section
112 excludes regulation of carbon dioxide be-
cause that substance does not present either
“‘a threat of adverse human health effects”
or adverse environmental effects’” within the
meaning of the section. With respect to
health effects, the use of the phrase
““through inhalation or other routes of expo-
sure” in CAA Section 112(b) demonstrates
that a substance may be a HAP only if it
causes health impacts through direct expo-
sure. It is the direct inhalation of the sub-
stance or other direct exposure to it that
must cause the health effect.

The fact that health effects must be expe-
rienced from direct exposure is shown by the
examples of such effects given in CAA Sec-
tion 112(b): ‘“‘carcinogenic, mutagenic,
teratogenic, neurotoxic, which cause repro-
ductive dysfunction, or which are acutely or
chronically toxic.”” Each of these is a health
effect caused by direct exposure to a haz-
ardous substance, whether that exposure is
inhalation, ingestion or contact with the
skin or sensory organs. It is also borne out
by the list of substances which Congress
predesignated as HAPs in CAA Section 112(b)
each of which causes a health effect through
a direct exposure.

Carbon dioxide in the amounts present and
likely to be present in the atmosphere in the
future do not cause health effects through
inhalation or other direct exposure. The
health effect typically postulated to occur as
a result of global warming is the potential
for an increase in tropical diseases. Such ef-
fect (even if true) would be, at best, highly
indirect, caused by the reaction carbon diox-
ide and other greenhouse gases have in the
atmosphere, which might warm the climate,
which might make areas of the United
States conducive to insects carrying tropical
diseases, which might lead to an increase in
such diseases. Such effect is completely un-
like the health effects referred to in CAA
Section 112.

Similarly, the effect carbon dioxide is ar-
gued to have on the environment is not
caused by the direct interaction of carbon di-
oxide and animal or plant life but the indi-
rect effect of carbon dioxide on the climate.
The use of the terms ‘“‘bioaccumulation’ and
“‘deposition’ to describe the causes of envi-
ronmental effects contemplated by CAA Sec-
tion 112(b) demonstrates that Congress did
not intend to regulate through CAA Section
112 effects not directly caused by the HAP
itself. And, again, the effect greenhouse
gases are asserted to have on the environ-
ment is nothing like the effect of the various
chemicals included on Congress’ pre-des-
ignated list of HAPs in Section 112(b), each
of which causes a harm through direct expo-
sure.

The legislative history of CAA Section 112
makes it abundantly clear that carbon diox-
ide cannot be considered to be a HAP. In dis-
tinguishing between the types of substances
that are HAPs and the types that are criteria
pollutants, the legislative history states
that criteria pollutants are ‘“more pervasive,
but less potent, than hazardous air pollut-
ants.” ‘“Hazardous air pollutants are pollut-
ants that pose serious health risks. . . .
They may reasonably be anticipated to cause
cancer, neurological disorders, reproductive
dysfunctions, other chronic health effects, or
adverse acute human health effects.

Similarly, ‘“adverse environmental effect”
is defined in the legislative history as fol-
lows:

“Adverse environmental effects—The
chemical is known to cause or can reason-
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ably be anticipated to cause, because of: (i)
its toxicity, (ii) its toxicity and persistence
in the environment, or (iii) its toxicity and
tendency to bioaccumulate in the environ-
ment,” a significant adverse effect on the en-
vironment of sufficient seriousness, in the
judgment of the Administrator, to warrant
reporting under this section.

As seen, carbon dioxide does not fit any of
these standards. It is not a HAP that can be
regulated under CAA Section 112.

E. EPA Does Not Have Authority to Regulate
Carbon Dioxide Emissions under CAA Sec-
tion 115.

The EPA general counsel also suggests
that EPA may regulate carbon dioxide under
CAA Section 115 regarding control of inter-
national air pollution. CAA Section 115(a)
provides:

“Whenever the Administrator, upon re-
ceipt of reports, surveys, or studies from any
duly constituted international agency has
reason to believe that any air pollutant or
pollutants emitted in the United States
cause or contribute to air pollution which
may reasonably be anticipated to endanger
public health or welfare in a foreign country
or whenever the Secretary of State requests
him to do so with respect to such pollution
which the Secretary of State alleges is of
such a nature, the Administrator shall give
formal notification thereof to the Governor
of the State in which such emissions origi-
nate.”

Under CAA Section 115(b), the giving of no-
tice to a governor under CAA Section 115(a)
constitutes a ‘“‘SIP call.”” The applicable
state is thereupon required to amend the
portion of its SIP “‘as is inadequate to pre-
vent or eliminate the endangerment referred
to in subsection (a) of this section.”

CAA Section 115 does not apply to carbon
dioxide emissions because the provision is
self-evidently designed to apply only to situ-
ations where wind bome pollution from the
United States is being deposited in a near-by
country. It stretches the provision beyond
its intended scope to say that it applies to a
phenomenon such as the greenhouse effect,
where emissions anywhere on the globe con-
tribute equally to tropospheric levels of car-
bon dioxide that are roughly the same any-
where else on the globe.

The limited intent of CAA Section 115 is
demonstrated by its use of the ““SIP call”
mechanism as the means of enforcing emis-
sions reductions. As discussed above, it
would be entirely unprecedented to use the
SIP process to mandate emissions reductions
from the entire country, particularly where
reductions even from the U.S. as a whole
cannot solve presumed global warming.

The limited intent of CAA Section CAA 115
is also demonstrated in subsection (c), enti-
tled “‘reciprocity,” which states that ‘“‘[t]his
section shall apply only to a foreign country
which the Administrator determines has
given the U.S. essentially the same rights
with respect to the prevention or control of
air pollution occurring in that country as is
given that country by this section.”” As can
be seen, this section provides that the U.S.
will not restrict emissions of pollutants
causing injury to another country unless
that country reciprocates. Such section has
no logical application to the global warming
phenomenon, where U.S. emissions are pre-
sumably harming every other country in the
world. Such section could presumably be ap-
plied as to carbon dioxide emissions only if
every other country reciprocated. That is a
circumstance so unlikely to occur that it is
impossible to believe that Congress intended
that CAA Section 115 would be applied to a
phenomenon such as global warming.

In any event, unless and until the Senate
ratifies the Kyoto Protocol (and unless and
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until the Protocol is adopted by enough
countries to enter into force), no country has
given the U.S. any ‘‘rights” with respect to
the control of carbon dioxide emissions with-
in their borders. Even if the Kyoto Protocol
enters into effect, if the U.S. does not be-
come a party to it then the U.S. is not enti-
tled to any ‘‘rights’” thereunder respecting
foreign countries that have.

In sum, CAA Section 115 cannot provide
authority to regulate carbon dioxide emis-
sions.

I1l. THE LEGISLATIVE HISTORY OF THE
CAA AMENDMENTS OF 1990 CONFIRMS
THAT EPA DOES NOT HAVE AUTHOR-
ITY TO MANDATE RESTRICTIONS OF
CARBON DIOXIDE EMISSIONS.

A. Introduction.

The only provisions in the CAA that ex-
plicitly refer to carbon dioxide or global cli-
mate change were enacted as a part of the
CAA Amendments of 1990. The legislative
history of the 1990 Amendments confirms
that Congress never intended to impose or
authorize mandatory restrictions on carbon
dioxide emissions.

During Congressional consideration of the
1990 Amendments there was a sharp dispute
between those who believed that the time
had come for the United States to impose
mandatory reductions on carbon dioxide
emissions and those that did not. The latter
group prevailed. Congress specifically re-
jected proposals to authorize EPA to regu-
late emissions of carbon dioxide. The only
carbon dioxide/global warming provisions
adopted were non-regulatory.

As the Supreme Court has emphasized,
“[flew principles of statutory construction
are more compelling than the proposition
that Congress does not intend sub silentio to

* * * * *

with what were argued to be the related
issues of stratospheric ozone depletion and
global climate change.”” Title VII found that
‘‘stratospheric ozone depletion and global
climate change from continued emissions of
chluroflurocarbons and other halogenated
chlorine containing halocarbons with ozone
depleting potential, and emissions of other
gases, such as methane and carbon dioxide,
imperil human health and the environment
worldwide;” and that ‘“‘emissions of other
gases, such as methane and carbon dioxide,
should be controlled.”” The legislation in-
cluded as goals not just protection of the
ozone layer but prevention of possible global
warming as well:

“The objectives of this title are to restore
and maintain the chemical and physical in-
tegrity of the Earth’s atmosphere, to protect
human health and the global environment
from all known and potential dangers due to
atmospheric or climatic modification,
inciuding stratospheric ozone depletion, to
provide for a smooth transition from the use
of ozone depleting chemicals to the use of
safe chemicals, products, and technologies
that do not threaten the ozone layer, and to
reduce the generation of greenhouse gases in
order to protect the Earth’s ozone layer and
to limit anthropogenically induced global
climate change . . .

“In order to achieve the objectives of this
title, it is the national goal to eliminate at-
mospheric emissions of manufactured sub-
stances with ozone depleting potential as
well as direct and indirect global warming
potential, including chluroflurocarbons and
other halogenated chlorine or bromine con-
taining halocarbons with ozone depleting
and global warming potential, to reduce to
the maximum extent possible emissions of
other gases caused by human activities that
are likely to affect adversely the global cli-
mate and to provide for an orderly shift to
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alternative, safe chemicals, products, and
technologies. (Emphasis supplied.)”

In order to accomplish these goals, the Ad-
ministrator would be required to publish pri-
ority and secondary lists of all manufactured
substances ‘“‘which are known or may reason-
ably be anticipated to cause or contribute
significantly to atmospheric or climatic
modification, including stratospheric ozone
depletion.”” The Administrator would also be
required to promulgate regulations pro-
viding for the phase-out of substances on the
lists. The legislation as reported also con-
tained a modified version of the carbon diox-
ide tailpipe standards originally contained in
S. 1630 as introduced. Consistent with these
legislative requirements, the Senate Com-
mittee Report on S. 1630 contains a great
deal of discussion on the need for the coun-
try to deal with the ‘‘[tJwo distinct but
closely related global environmental crises,”
that is, destruction of the ozone layer and
potential global warming.”’

The Senate adopted Title VII of S. 1630 as
reported from committee almost without
change.

C. House of Representatives Consideration.

The House CAA Amendment bill was H.R.
3030, introduced by Representative Dingell,
Chairman of the House Energy and Com-
merce Committee to which the bill was re-
ferred. As introduced and as reported from
Committee, the bill contained no terms deal-
ing with stratospheric ozone depletion or
global warming.

On the floor of the House, a comprehensive
stratospheric ozone title was adopted as an
amendment introduced by Rep. Dingell. The
House amendment was closer to the final
legislation regarding stratospheric ozone
than the Senate bill. As in the final legisla-
tion, there were no findings or purposes stat-
ed in the House bill regarding the need to
deal with global warming or referring to car-
bon dioxide or other greenhouse gases. And,
significantly, the definition of the sub-
stances that could be regulated, set forth in
Section 151(a) of Rep. Dingell’s bill, did not
even arguably include greenhouse gases that
were not ozone depleting substances.

D. The Final Legislation.

The final legislation that emerged from
the conference committee and became law
contains a stratospheric ozone title that was
a compromise between the House and Senate
versions. However, the House version pre-
vailed completely in eliminating the lan-
guage in the Senate bill that would have au-
thorized regulation of non-ozone depleting
greenhouse gases such as carbon dioxide.
Title VI as enacted did not include the Sen-
ate’s language authorizing EPA to regulate
“manufactured substances’ in terms broad
enough to cover both substances that deplete
the ozone layer and substances that do not
deplete the ozone layer but which affect
global climate. Instead, CAA Section 602(a)
as enacted requires the Administrator to list
“Class I”” and “Class II”” substances that
would be phased out pursuant to CAA Sec-
tions 605 and 606 These substances are de-
fined as those which could affect the strato-
spheric ozone layer; nothing in the definition
of such substances refers to global climate
change. And there are no findings or pur-
poses included anywhere in the CAA specifi-
cally regarding global warming or the need
to regulate greenhouse gases, as there had
been in the Senate bill.

In sum, the Senate in 1990 plainly saw the
need to adopt amendments to the CAA to
regulate greenhouse gas emissions. Yet all of
the provisions proposed in the Senate deal-
ing with global warming—the findings and
purposes language and the ‘‘manufactured
substances’ language which were in the final
Senate bill, as well as the authority to im-
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pose NSPS requirements for carbon dioxide
on mobile, stationary and residential sources
and the authority to impose carbon dioxide
tailpipe standards which had been considered
in the Senate Committee—were not enacted.
Instead, only the non-regulatory provisions
on global warming discussed above were en-
acted. No conclusion is possible other than
that Congress determined that it did not in-
tend to authorize regulation of greenhouse
gases.

IV. OTHER CONGRESSIONAL ENACTMENTS
REGARDING POTENTIAL GLOBAL CLI-
MATE CHANGE DEMONSTRATE CON-
GRESS’ INTENT NOT TO REGULATE
CARBON DIOXIDE EMISSIONS.

A. Introduction.

Courts have consistently ruled that “[iln
determining the meaning of a statute, the
courts look not only at the specific statute
at issue, but at its context of related stat-
utes. Similarly, ““. . . in a situation in which
prior law may be unclear it is appropriate to
examine a later germane statute for aid in
construing the earlier law.

Congress’ rejection of greenhouse gas regu-
lation in the 1990 CAA Amendments has a de-
tailed context stretching back to the late
1970s when the issue first arose. In the two
decades since that time, Congressional com-
mittees have held dozens of hearings on the
subject, and Congress has enacted a number
of major items of legislation dealing with po-
tential global climate change both before
and after the 1990 CAA Amendments.

In all of this time, and with all of this in-
tensive consideration, Congress has consist-
ently rejected measures to restrict green-
house gas emissions. As seen, Congress re-
jected efforts to amend the CAA to adopt
such measures. It also rejected efforts to
adopt such measures in the omnibus Energy
Policy Act of 1992 (EPAct), and it rejected
such efforts in other legislative vehicles as
well. Instead, Congress has adopted legisla-
tion for various Executive Branch agencies
to study the matter and report back to Con-
gress. It has also declared it to be U.S. policy
to participate in international negotiations
regarding climate change that may eventu-
ally lead, if Congress so determines in the fu-
ture, to a decision to authorize restrictions
on U.S. emissions of greenhouse gases. In the
meantime, pending further action, Congress
has explicitly determined, through the Sen-
ate’s ratification of the Rio Treaty, that the
United States will not adopt binding or man-
datory restrictions on greenhouse gas emis-
sions.

It is simply not possible to square this his-
tory of Congressional rejection of greenhouse
gas restrictions with EPA’s claim today of
discretion to issue far-reaching regulations.

B. The Energy Policy Act of 1992.

EPAct is omnibus legislation containing 30
titles on the subject of energy regulation and
policy. The global warming issue was dis-
cussed in detail during the legislative his-
tory of the Act. The final legislation con-
tains a specific global climate change title,
Title XVI. The title contains various provi-
sions for study, planning and funding but no
provisions authorizing mandatory reductions
in greenhouse gases.

As with the 1990 CAA Amendments, the
non-regulatory provisions of EPAct were
adopted in lieu of proposals specifically to
mandate restrictions on greenhouse gas
emissions. For instance, Senator Wirth, in
the 100th and 101st Congresses, introduced
omnibus national energy legislation con-
taining detailed findings and purposes lan-
guage describing global warming as an immi-
nent threat to mankind. Both bills would
have established a national goal ‘‘that the
introduction into the atmosphere of C02 from
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the United States of America shall be re-
duced from 1988 levels by at least 20 per
centurn by the year 2000 through a mix of
Federal and State energy policies that are
designed to mitigate the costs and risks,
both economic and environmental, associ-
ated with meeting national energy needs
while reducing the generation of carbon di-
oxide and trace gases and sustaining eco-
nomic growth and development. Both bills
would have required DOE to adopt a national
energy plan designed to meet such goal.””
The plan would be required to include an ac-
tion plan which DOE ‘‘shall implement . . .
to the maximum extent possible.”” None of
these provisions, however, were included in
EPAct.

Another proposal to regulate greenhouse
gas emissions rejected by Congress in the de-
bate over EPAct was the so-called Cooper-
Synar bill. Cooper-Synar was originally in-
troduced as H.R. 5966 in the 101st Congress
and again as H.R. 2663 in the 102d Congress.
The bill proposed to amend the CAA to pro-
hibit operation of new stationary sources
that emit 100,000 tons or more per year of
carbon dioxide without obtaining offsets
under a permit program to be established by
EPA. It was opposed by the Bush Adminis-
tration, which took the position during the
debate on EPAct that the United States
should undertake no actions regarding global
warming other than those which would be
economically justified for other reasons (the
so-called “‘no regrets’’ strategy).

A much watered down version of Cooper-
Synar was included as Section 1605 of EPAct,
but only after its sponsors had assured Con-
gress that any provisions of a binding or reg-
ulatory nature had been removed. As en-
acted, Section 1605 provides for voluntary re-
porting of greenhouse gas emission reduc-
tions, in contrast to the mandatory restric-
tions originally proposed. Section 1605 was
offered as an amendment to H.R. 776, the bill
that became EPAct, by Rep. Cooper’during
the mark-up of that legislation in the House
Subcommittee on Energy and Power. It was
included in H.R. 776 as passed by the House
but was opposed by the Administration in
the Senate. Speaking in favor of Rep. Coo-
per’s amendment on the floor of the Senate,
Senator Lieberman (who co-sponsored the
Cooper language in the Senate) stated:

““As a part of this energy bill, the Senator
from Colorado [Mr. Wirth] who is on the
floor now, and 1, have prepared a simple
amendment, virtually identical to one of-
fered by Representative Jim Cooper to H.R.
776, the House energy bill, which [H.R. 776
without the Cooper amendment] was adopted
unanimously on a bipartisan basis by the
House Subcommittee on Energy and Power.

“That amendment would have provided the
Administrator of EPA with the power to es-
tablish a system for rewarding the good
work of industries that voluntarily—and |
stress voluntarily—either reduced their own
greenhouse gas emissions or undertake pro-
grams to reduce emissions from other
sources.

“This was a simple amendment. It did not
set goals or mandates. It did not establish
timetables. It did not require reductions. It
did not impose a requirement on firms to ob-
tain credits or reduce emissions. But it did
provide that good corporate citizens who vol-
untarily contribute to greenhouse gas emis-
sions will have an opportunity to let the
Government record their efforts at reducing
those emissions in a data bank.”

As can be seen, Congress chose to reject
the original Cooper-Synar proposal which
had included all the requirements that Sen-
ator Lieberman informed Congress were not
included in the voluntary reporting proposal
that was enacted, that is, goals and man-
dates, timetables, required emissions reduc-
tions and required offsets. Instead, Congress
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adopted non-binding provisions as to green-
house gases, consistent with the description
of U.S. policy towards potential global
warming enunciated in the House Report on
H.R. 776, the bill that became law:

“The greenhouse warming title, together
with the numerous provisions in the rest of
the comprehensive energy bill, embodies the
following basic approach: We should take
cost-effective actions that will reduce green-
house gas emissions (such as improving en-
ergy efficiency, facilitating coalbed methane
recovery, and promoting renewable energy
resources); we should analyze the important
technical and policy issues that will enable
us to make wiser decisions on more dramatic
and possibly higher cost actions which
should be taken only in the context of con-
certed international action.”

As with the 1990 CAA Amendments, the
view of the global climate change issue that
prevailed in the debate over EPAct did not
include, and specifically rejected, mandatory
restrictions on greenhouse gas emissions.

C. The Rio Treaty

As reflected in the 1992 Report of the House
Committee on Energy and Commerce on the
legislation that became EPAct, Congress has
consistently resisted adopting mandatory re-
strictions of greenhouse gas emissions in
part because Congress wished to address
what was essentially an international issue
in an international forum. Indeed, for all of
the period during which such restrictions
were being proposed in Congress, and par-
ticularly during debate of the CAA Amend-
ments of 1990 and the 1992 EPAct, the issue of
potential greenhouse gas restrictions was
the subject of intense international negotia-
tion. However, as the following discussion
shows, those negotiations have never re-
sulted in Congress approving, in a treaty or
otherwise, binding restrictions on green-
house gas emissions.

The U.S. Government has been extensively
involved in international discussions con-
cerning human impacts on the global cli-
mate at least since 1979 when the first con-
ference of the World Meteorological Organi-
zation (WMO), the United Nations Environ-
ment Program (UNEP) and the International
Council of Scientific Unions (ICSU) was held.
After a number of additional international
conferences during the 1980s, the Intergov-
ernmental Panel on Climate Change (IPCC)
was created to address the issue of climate
change. The first of a number of IPCC meet-
ings was held in Geneva, Switzerland in No-
vember, 1988 and was attended by thirty-five
nations, including the United States. The
IPCC produces reports on global warming
science, potential environmental and eco-
nomic impacts and potential response strate-
gies. It also advises the International Nego-
tiating Committee, (INC).

The INC was established by the United Na-
tions General Assembly on December 21, 1990
to coordinate negotiation of an international
treaty dealing with potential climate
change. These negotiations led to adoption,
on May 9, 1992, of the Framework Convention
on Climate Change, or Rio Treaty, by the re-
sumed fifth session of the INC. The Frame-
work Convention was signed on behalf of the
United States on June 12, 1992. The U.S. Sen-
ate ratified the Framework Convention on
October 7, 1992 by the required two-thirds
vote.

The Framework Convention calls for the
U.S., on a non-binding basis, to reduce green-
house gas emissions to 1990 levels by the
year 2000. It was ratified by the Senate with
the clear understanding that the reductions
called for in the treaty are purely voluntary.
As a part of the Hearings of the Senate Com-
mittee on Foreign Relations on the Frame-
work Convention, the Committee submitted
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written questions to the Administration on
various aspects of the Treaty. These ques-
tions and the Administration responses were
included as an Appendix to the transcript of
the Hearings of the Committee. In respond-
ing to these questions, the Administration
represented that its responses could be con-
sidered to be ‘“‘authoritative statements for
the Executive Branch.”” With respect to sub-
paragraphs 2(a) and (b) of Article 4, which
are the provisions containing the operative
U.S. commitments as to targets and time-
tables for emissions reductions, the Adminis-
tration stated:

“Neither subparagraph 2(a) nor subpara-
graph 2(b), whether taken individually or
jointly, creates a legally binding target or
timetable for limiting greenhouse gas emis-
sions.

Similarly, the Report of the Senate Com-
mittee on Foreign Relations favorably re-
porting the Framework Convention states
that:

“Article 4.2b establishes an additional re-
porting requirement for developed country
parties, including those with economies in
transition, requiring them to report on na-
tional policies and measures adopted pursu-
ant to Article 4.2a, and on the projected im-
pact of these measures on net emissions up
to the end of the decade, with the aim of re-
turning these emissions to their 1990 levels.
This aim is in the reporting section of article
4.2 and is not legally binding.”” The Frame-
work Convention was ratified by the Senate
with the further understanding that the Ad-
ministration could not agree to amendments
of or protocols to the treaty creating binding
emissions reduction commitments without
the further consent of the Senate. The Sen-
ate Foreign Relations Committee Report
states:

“The committee notes that a decision by
the Conference of the Parties to adopt tar-
gets and timetables would have to be sub-
mitted to the Senate for its advice and con-
sent before the United States could deposit
its instruments of ratification for such an
agreement.

““The committee notes further that a deci-
sion by the executive branch to reinterpret
the Convention to apply legally binding tar-
gets and timetables for reducing emissions of
greenhouse gases to the United States would
alter the ‘shared understanding’ of the Con-
vention between the Senate and the execu-
tive branch and would therefore require the
Senate’s advice and consent.

The Framework Convention is perhaps the
most authoritative statement of U.S. policy
regarding greenhouse gas emissions. It rep-
resented years.of effort both domestically
and internationally. The result of that effort
is a plain statement directly antithetical to
EPA’s claim that it has discretionary au-
thority to impose mandatory restrictions on
greenhouse gas emissions. To the contrary,
Congress clearly has refused to delegate such
authority to the agency.

D. Other Congressional Action.
Warming.

Three other Congressional enactments re-
garding global warming bear mentioning be-
cause they each demonstrate Congress’ in-
tent to reserve for itself the decision on
whether regulation of carbon dioxide emis-
sions should be undertaken.

First, on December 22, 1987, Congress en-
acted its first legislation specifically tar-
geting the global warming question, the Na-
tional Climate Program Act. Congress chose
not to enact restrictions on the emission of
greenhouse gases. Instead, it explicitly rec-
ognized the need for an international ap-
proach to the global warming issue, and it
recognized the need for further study of the
issue. Towards this end, the Act provides for

on Global
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the Secretary of State to coordinate U.S.
participation in international negotiations
regarding global climate change. And it pro-
vides that the President, through EPA, shall
be responsible for developing and proposing
to Congress a coordinated national policy on
global climate change.

Second, on November 16, 1990, Congress
adopted the Global Change Research Act,
providing for the President to establish a
Committee on Earth and Environmental
Sciences to coordinate a ten year research
effort.

Finally, on November 28, 1990, as Title
XXIV of the Food and Agriculture Act of
1990, Congress directed the Secretary of Agri-
culture to establish a Global Climate Change
Program to research global climate agricul-
tural issues and to provide liaison with for-
eign countries on such issues.

These enactments are consistent with the
approach taken by Congress in the 1990 CAA
Amendments, in EPAct and at Rio: study the
issue and participate in international nego-
tiations. However, no agency of the execu-
tive branch possesses authority to regulate
on such matter.

E. The Kyoto Protocol.

The international community has contin-
ued negotiations on the global warming issue
culminating in the Kyoto Protocol. The
Kyoto Protocol would create legally binding
mandates on certain countries, including the
United States, to restrict greenhouse gas
emissions by certain amounts as of certain
dates. As stated, prior to the negotiation of
the Kyoto Protocol, the Senate, by a vote of
95-0 passed a resolution stating that the Sen-
ate would not ratify any treaty absent mean-
ingful participation from Third World coun-
tries and if the treaty would damage the U.S.
economy. The Administration has not yet
submitted the proposed protocol to the Sen-
ate for ratification pending further inter-
national negotiations. The Kyoto Protocol
has no legal standing unless ratified by the
Senate.

F. Sum as to Congressional Climate Change
Legislation.

Through nearly two decades of debate on
what may be the most important environ-
mental issue of our time, Congress has con-
sistently rejected efforts to regulate carbon
dioxide emissions. Its intent could not be
more plain: unless Congress acts, neither
EPA nor any other agency has authority to
restrict such emissions.

V. CARBON DIOXIDE EMISSIONS DO NOT
ENDANGER THE PUBLIC HEALTH OR
WELFARE.

Our analysis above has examined whether
the CAA is intended to regulate the changes
to global climate that are assertedly result-
ing from a human-induced enhancement of
the natural greenhouse effect. We stated at
the outset that such analysis is not depend-
ent on whether or not carbon dioxide emis-
sions are, in fact, leading to dangerous cli-
mate change. We have shown that, even if,
arguendo it could be demonstrated reliably
that carbon dioxide emissions are leading to
dangerous climate change, EPA nevertheless
may not regulate such emissions under the
CAA.

The available evidence, however, would not
support a finding that carbon dioxide emis-
sions are endangering the public health, wel-
fare or environment. The Greening Earth So-
ciety report that accompanies this legal
analysis demonstrates that, objectively
viewed, the scientific evidence of potential
global climate change supports a conclusion
that there is no climatological catastrophe
underway or likely to occur, as is so often
claimed.

We are, of course, familiar with the def-
erential standards that apply when EPA is
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making complex technical judgments relying
on information ‘‘from the frontiers of sci-
entific knowledge.”” We are also aware that
EPA, given the precautionary nature of the
CAA, may regulate urder the ‘‘endanger”
standard without definitive proof of actual
harm.

On the other hand, deference to technical
agency decisionmaking, does not trump the
substantial evidence test as to agency fac-
tual determinations or the arbitrary and ca-
pricious standard as to policy decisions. EPA
may regulate under the ‘‘endangerment”
standard only where there is a finding of
“significant risk of harm.”” EPA must take a
“hard look” at the evidence and engage in
“‘reasoned decision making.”” Moreover, EPA
has a burden to demonstrate that its meth-
odology is reliable, and such burden *“‘re-
quires more than reliance on the unknown,
either by speculation, or mere shifting of the
burden of proof.” The Greening Earth Soci-
ety report shows that the evidence on which
EPA would rely to show dangerous climate
change as a result of carbon dioxide emis-
sions cannot meet these standards.

Application of the arbitrary and capricious
test is particularly important in judging the
use by EPA of computer simulation models
as the basis for a conclusion that carbon di-
oxide emissions are harming the public
health, welfare or environment. Again,
courts will defer to agency expertise in their
reliance on computer models. But Courts
will overturn agency decisionmaking where
reliance on a computer model was arbitrary
and capricious. In particular, oversimplifica-
tions in models can render an agency deci-
sion arbitrary. Similarly, agency decision-
making will be deemed arbitrary where a
model incorporates assumptions which are
known to be wrong and which bear no ration-
al relationship to known information con-
cerning the data being inputted or the phe-
nomenon being measured. Each step of an
agency’s analysis using a model will be ex-
amined to ensure that ‘‘the agency has not
departed from a rational course.” Again, the
Greening Earth Society report shows the
many technical flaws in the computer mod-
els on which claims of a pending climate dis-
aster are based. Use of these models to sup-
ply the technical justification to regulate
carbon dioxide would be arbitrary. in sum,
there is no basis for EPA to regulate carbon
dioxide either as a matter of law under the
terms of the CAA or as a matter of fact
under the ‘““endanger the public health, wel-
fare or environment’’ standard.

CONCLUSION

The congressional testimony of the EPA
Administrator that EPA currently has au-
thority to regulate carbon dioxide, followed
by the release of a legal opinion by its gen-
eral counsel supporting the Administrator’s
claim, raises the question of whether EPA
intends to move forward with carbon dioxide
regulation. Our analysis shows that any such
effort by EPA would be unlawful.

In particular, the plain language and struc-
ture of the CAA does not support an effort to
regulate carbon dioxide. Similarly, the legis-
lative history of the CAA and of the various
Congressional enactments regarding carbon
dioxide demonstrate Congress’ express deci-
sion, based on years of explicit and detailed
consideration of the matter, not to regulate
in the area of carbon dioxide and potential
climate change.

Proponents of greenhouse gas regulation
have tried diligently through the years to
obtain a different result. They have not been
successful. Unless Congress provides the au-
thority EPA plainly desires, the agency can-
not regulate carbon dioxide emissions.

Dated: October 12, 1998. Prepared by: Na-
tional Mining Association Legal Affairs
Committee.
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U.S. ENVIRONMENTAL
PROTECTION AGENCY,
Washington, DC, April 10, 1998.
MEMORANDUM

Subject: EPA’s Authority to Regulate Pol-
lutants Emitted by Electric Power Genera-
tion Sources.

From: Jonathan Z. Cannon, General Coun-
sel.

To: Carol M. Browner, Administrator.

I. Introduction and Background

This opinion was prepared in response to a
request from Congressman Del.ay to you on
March 11, 1998, made in the course of a Fiscal
Year 1999 House Appropriations Committee
Hearing. In the Hearing, Congressman DelLay
referred to an EPA document entitled “‘Elec-
tricity Restructuring and the Environment:
What Authority Does EPA Have and What
Does It Need.”” Congressman DelLay read sev-
eral sentences from the document stating
that EPA currently has authority under the
Clean Air Act (Act) to establish pollution
control requirements for four pollutants of
concern from electric power generation: ni-
trogen oxides (NOx), sulfur dioxide (SOy),
carbon dioxide (CO.), and mercury. He also
asked whether you agreed with the state-
ment, and in particular, whether you
thought that the Clean Air Act allows EPA
to regulate emissions of carbon dioxide. You
agreed with the statement that the Clean
Air Act grants EPA broad authority to ad-
dress certain pollutants, including those list-
ed, and agreed to Congressman DelLay’s re-
quest for a legal opinion on this point. This
opinion discusses EPA’s authority to address
all four of the pollutants at issue in the col-
loquy, and in particular, CO,, which was the
subject of Congressman DelLay’s specific
question.

The question of EPA’s legal authority
arose initially in the context of potential
legislation addressing the restructuring of
the utility industry. Electric power genera-
tion is a significant source of air pollution,
including the four pollutants addressed here.
On March 25, 1998, the Administration an-
nounced a Comprehensive Electricity Com-
petition Plan (Plan) to produce lower prices,
a cleaner environment, increased innovation
and government savings. This Plan includes
a proposal to clarify EPA’s authority regard-
ing the establishment of a cost-effective
interstate cap and trading system for NOx
reductions addressing the regional transport
contributions needed to attain and maintain
the primary National Ambient Air Quality
Standards (NAAQS) for ozone. The Plan does
not ask Congress for authority to establish a
cap and trading system for emissions of car-
bon dioxide from utilities as part of the Ad-
ministration’s electricity restructuring pro-
posal. The President has called for cap-and-
trade authority for greenhouse gases to be in
place by 2008, and the Plan states that the
Administration will consider in consultation
with Congress the legislative vehicle most
appropriate for that purpose.

As this opinion discusses, the Clean Air
Act provides EPA authority to address air
pollution, and a number of specific provi-
sions of the Act are potentially applicable to
control these pollutants from electric power
generation. However, as was made clear in
the document from which Congressman
DelLay quoted, these potentially applicable
provisions do not easily lend themselves to
establishing market-based national or re-
gional cap-and-trade programs, which the
Administration favors for addressing these
kinds of pollution problems.

I11. Clean Air Act Authority

The Clean Air Act provides that EPA may
regulate a substance if it is (a) an ‘“‘air pol-
lutant,” and (b) the Administrator makes
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certain findings regarding such pollutant
(usually related to danger to public health,
welfare, or the environment) under one or
more of the Act’s regulatory provisions.

A. Definition of Air Pollutant

Each of the four substances of concern as
emitted from electric power generating units
falls within the definition of ‘‘air pollutant’
under section 302(g). Section 302(g) defines
“‘air pollutant” as ‘“‘any air pollution agent
or combination of such agents, including any
physical, chemical, biological, [or] radio-
active substance or matter which is
emitted into or otherwise enters the ambient
air. Such term includes any precursors to
the formation of any air pollutant, to the ex-
tent that the Administrator has identified
such precursor or precursors for the par-
ticular purpose for which the term ‘air pol-
lutant’ is used.”

This broad definition states that ‘“‘air pol-
lutant” includes any physical, chemical, bio-
logical, or radioactive substance or matter
that is emitted into or otherwise enters the
ambient air. SO, NOx, CO, and mercury
from electric power generation are each a
“physical [and] chemical substance
which is emitted into . . . the ambient air,”’
and hence, each is an air pollutant within
the meaning of the Clean Air Act.

A substance can be an air pollutant even
though it is naturally present in air in some
quantities. Indeed, many of the pollutants
that EPA currently regulates are naturally
present in the air in some quantity and are
emitted from natural as well as anthropo-
genic sources. For example, SO, is emitted
from geothermal sources; volatile organic
compounds (precursors to ozone) are emitted
by vegetation; and particulate matter and
NOx are formed from natural sources
through natural processes, such as naturally
occurring forest fires. Some substances regu-
lated under the Act as hazardous air pollut-
ants are actually necessary in trace quan-
tities for human life, but are toxic at higher
levels or through other routes of exposure.
Manganese and selenium are two examples of
such pollutants. EPA regulates a number of
naturally occurring substances as air pollut-
ants, however, because human activities
have increased the quantities present in the
air to levels that are harmful to public
health, welfare, or the environment.

B. EPA Authorily to Regulate Air Pollutants

EPA'’s regulatory authority extends to air
pollutants, which, as discussed above, are de-
fined broadly under the Act and include SO,
NOx, CO,, and mercury emitted into the am-
bient air. Such a general statement of au-
thority is distinct from an EPA determina-
tion that a particular air pollutant meets
the specific criteria for EPA action under a
particular provision of the Act. A number of
specific provisions of the Act are potentially
applicable to these pollutants emitted from
electric power generation. Many of these
specific provisions for EPA action share a
common feature in that the exercise of
EPA’s authority to regulate air pollutants is
linked to a determination by the Adminis-
trator regarding the air pollutants’ actual or
potential harmful effects on public health,
welfare or the environment. See, e.g., sec-
tions 108, 109, 111(b), 112, and 115. See also sec-
tions 202(a), 211(c), 231, 612, and 615. The legis-
lative history of the 1977 Clean Air Act
Amendments provides extensive discussion
of Congress’ purposes in adopting the lan-
guage used throughout the Act referencing a
reasonable anticipation that a substance en-
dangers public health or welfare. One of
these purposes was ‘“‘[tJo emphasize the pre-
ventative or precautionary nature of the act,
i.e., to assure that regulatory action can ef-
fectively prevent harm before it occurs; to
emphasize the predominant value of protec-
tion of public health.” H.R. Rep. No. 95-294,
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95th Cong., 1st Sess., at 49 (Report of the
Committee on Interstate and Foreign Com-
merce). Another purpose was ‘“‘[t]Jo assure
that the health of susceptible individuals, as
well as healthy adults, will be encompassed
in the term ‘public health,” . . . .”” Id. at 50.
“Welfare” is defined in section 302(h) of the
Act, which states:

“[a]ll language referring to effects on wel-
fare includes, but is not limited to, effects on
soils, water, crops, vegetation, man-made
materials, animals, wildlife, weather, visi-
bility, and climate, damage to and deteriora-
tion of property, and hazards to transpor-
tation, as well as effects on economic values
and on personal comfort and well-being,
whether caused by transformation, conver-
sion, or combination with other air pollut-
ants.”

EPA has already regulated SO,, NOx and
mercury based on determinations by EPA or
Congress that these substances have nega-
tive effects on public health, welfare, or the
environment. While CO,, as an air pollutant,
is within EPA’s scope of authority to regu-
late, the Administrator has not yet deter-
mined that CO,, meets the criteria for regu-
lation under one or more provisions of the
Act. Specific regulatory criteria under var-
ious provisions of the Act could be met if the
Administrator determined under one or more
of those provisions that CO, emissions are
reasonably anticipated to cause or con-
tribute to adverse effects on public health,
welfare, or the environment.

C. EPA Authority To Implement an Emissions
Cap-and-Trade Approach

The specific provisions of the Clean Air
Act that are potentially applicable to con-
trol emissions of the pollutants discussed
here can largely be categorized as provisions
relating to either state programs for pollu-
tion control under Title I (e.g., sections 107,
108, 109, 110, 115, 126, and Part D of Title I),
or national regulation of stationary sources
through technology-based standards (e.g.,
sections 111 and 112). None of these provi-
sions easily lends itself to establishing mar-
ket-based national or regional emissions
cap-and-trade programs.

The Clean Air Act provisions relating to
state programs do not authorize EPA to re-
quire states to control air pollution through
economically efficient cap-and-trade pro-
grams and do not provide full authority for
EPA itself to impose such programs. Under
certain provisions in Title I, such as section
110, EPA may facilitate regional approaches
to pollution control and encourage states to
cooperate in a regional, cost-effective emis-
sions cap-and-trade approach (see Notice of
Proposed Rulemaking: Finding of Signifi-
cant Contribution and Rulemaking for Cer-
tain States in the Ozone Transport Assess-
ment Group Region for Purposes of Reducing
Regional Transport of Ozone, 62 F.R. 60318
(Nov. 7, 1997)). EPA does not have authority
under Title | to require states to use such
measures, however, because the courts have
held that EPA cannot mandate specific emis-
sion control measures for states to use in
meeting the general provisions for attaining
ambient air quality standards. See Common-
wealth of Virginia v. EPA, 108 F.3d 1397 (D.C.
Cir. 1997). Under certain Ilimited cir-
cumstances where states fail to carry out
their responsibilities under Title | of the
Clean Air Act, EPA has authority to take
certain actions, which might include estab-
lishing a cap-and-trade program. Yet EPA’s
ability to invoke these provisions for federal
action depends on the actions or inactions of
the states.

Technology-based standards under the Act
directed to stationary sources have been in-
terpreted by EPA not to allow compliance
through intersource, cap-and-trade ap-
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proaches. The Clean Air Act provisions for
national technology-based standards under
sections 111 and 112 require EPA to promul-
gate regulations to control emissions of air
pollutants from stationary sources. To maxi-
mize the opportunity for trading of emis-
sions within a source, EPA has defined the
term ‘‘stationary source’ expansively, such
that a large facility can be considered a
““source.” Yet EPA has never gone so far as
to define as a source a group of facilities
that are not geographically connected, and
EPA has long held the view that trading
across plant boundaries is impermissible
under sections 111 and 112, See, e.g., National
Emission Standards for Hazardous Air Pol-
lutants for Source Categories; Organic Haz-
ardous Air Pollutants from the Synthetic
Organic Chemical Manufacturing Industry,
59 Fed. Reg. 19402 at 19425-26 (April 22, 1994).
I11. Conclusion

EPA’s regulatory authority under the
Clean Air Act extends to air pollutants,
which, as discussed above, are defined broad-
ly under the Act and include SO,, NOx, COo,
and mercury emitted into the ambient air.
EPA has in fact already regulated each of
these substances under the Act, with the ex-
ception of CO.. While CO;, emissions are with-
in the scope of EPA’s authority to regulate,
the Administrator has made no determina-
tion to date to exercise that authority under
the specific criteria provided under any pro-
vision of the Act.

With the exception of the SO provisions
focused on acid rain, the authorities poten-
tially available for controlling these pollut-
ants from electric power generating sources
do not easily lend themselves to establishing
market-based national or regional cap-and-
trade programs, which the Administration
favors for addressing these kinds of pollution
problems. Under certain limited cir-
cumstances, where states fail to carry out
their responsibilities under Title | of the
Act, EPA has authority to take certain ac-
tions, which might include establishing a
cap-and-trade program. However, such au-
thority depends on the actions or inactions
of the states.

Mr. Chairman, | reserve the balance
of my time.

Mr. OLVER. Mr. Chairman, | yield
3% minutes to the distinguished rank-
ing member, the gentleman from the

State of West Virginia (Mr. MoL-
LOHAN).
Mr. MOLLOHAN. Mr. Chairman, |

thank the gentleman for yielding me
time.

Mr. Chairman, the gentleman from
Michigan has spent a considerable
amount of time on this issue during
the last 3 years, beginning with the
conference report on the 1999 VA-HUD
appropriation bill. The gentleman men-
tions today the necessity for clarity
with regard to this issue, and suggests
that there is a certain lack of clarity.

I would like to speak to that issue,
because | respectfully disagree that
there is anything unclear about the
issue or about the agreement associ-
ated with the issue that was achieved
in the context of the 1999 VA-HUD con-
ference. In that conference it was made
clear, to put it in simple turns, that
the EPA or the United States Govern-
ment could not, would not, under the
terms of that conference report, and
they acknowledged that they would
not if there was nothing in the con-
ference report, try to implement the
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Kyoto Protocol prior to its being rati-
fied by the United States Senate,
meaning that they would not engage in
a rule-making proceeding to establish
standards for American industry out of
any requirement, any agreement, flow-
ing out of the Kyoto Protocol.

In that agreement, Mr. Chairman,
the gentleman from Michigan was very
much a part of that negotiation. Subse-
quent to that, he has worked in the re-
port language to modify that original
report understanding. His modifica-
tions, unfortunately, would muddy the
original agreement and would breach
the ability of the Environmental Pro-
tection Agency, or any agency of the
United States Government, to engage
in international conferences and dis-
cuss this topic, this global warming
topic, in a very general way or in a spe-
cific way.

Now, that does muddy the water, be-
cause that was never intended. We do
not want to gag the Environmental
Protection Agency. We do not want to
prevent it from engaging developing
economies around the world and en-
couraging them to incorporate increas-
ingly strict emissions standards in
their countries as their economies de-
velop. We want to encourage them to
do that.

Under the gentleman’s language, un-
fortunately, he challenges the ability
of any government agency to engage in
those agreements. That is why the lan-
guage of the gentleman from Massa-
chusetts is clear, because it returns the
understanding as it is set forth in the
1999 bill and report and eliminates all
of the confusion created by the gen-
tleman from Michigan’s efforts subse-
quent to that time.

We want to prevent the Environ-
mental Protection Agency from imple-
menting, from engaging in any rule-
making activity under Kyoto, and they
do not want to do it anyway. We want
them also to engage the world in this
topic, so that the world can improve its
environmental standards.

Mr. KNOLLENBERG. Mr. Chairman,
I yield 3 minutes to the gentlewoman
from Missouri (Mrs. EMERSON), who has
been a strong supporter and leader in
this effort to bring about some sanity.

Mrs. EMERSON. Mr. Chairman, first
I really want to commend the gen-
tleman from Michigan (Mr. KNOLLEN-
BERG) for the tremendous job he has
done in taking the lead on this issue
and also say that, as one who has been
working fervently to make certain that
the Kyoto Protocol is not implemented
through the back door, | will say that
I can live with this amendment, be-
cause | know that we are working in a
bipartisan manner to ensure that the
administration cannot implement the
unratified Kyoto Protocol.

I, too, have some concerns about
clarifying the meaning and intent of
the exact language used in this amend-
ment, and | am hopeful that as we
work through the process in a bipar-
tisan way, we can get this figured out,
at least in conference. But let me say
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for the record, Mr. Chairman, that the
Senate does stand on record with the
unanimous bipartisan vote of 95 to 0
that called on the administration not
to sign the Kyoto Protocol, for lots of
reasons, because it is going to harm
our economy in rural America; because
it lets off the hook some of our largest
trade competitors, like China, India,
Mexico and many others who, quite
frankly, will in the next few years be
competing with us on somewhat of a
level playing field, but yet they will
not have to abide by any of the emis-
sions restrictions that this protocol
would have us do here in the United
States.

I am also worried because it is pro-
jected to throw about 2.5 million Amer-
icans out of work. In my rural district,
this is a huge problem, because we, un-
like the cities, are not experiencing the
economic prosperity that others are
seeing today.

So, meanwhile, in continuing our ef-
forts to find political justification for
this dangerously flawed treaty, the ad-
ministration has been issuing these cli-
mate assessments that even the EPA
says are nothing more than horror sto-
ries based on junk science. I want to
make certain that we, in fact, do this
the right way.

Mr. Chairman, I am willing, with the
approval of the gentleman from Michi-
gan (Mr. KNOLLENBERG), to accept this
amendment; and | sure look forward to
continuing to work with colleagues on
both sides of the aisle to continue our
bipartisan efforts to ensure that the
administration does not implement
through the back door the very dan-
gerous Kyoto Protocol before the con-
stitutionally required advise and con-
sent of the United States Senate.

| thank the gentleman from Michi-
gan very much for all his work.

Mr. OLVER. Mr. Chairman, | am
happy to yield 2%2 minutes to the dis-
tinguished gentleman from Maryland
(Mr. GILCHREST).

Mr. GILCHREST. Mr. Chairman, |1
thank the gentleman for yielding me
time.

Mr. Chairman, | do not think the
question here is whether or not we are
going to implement the Kyoto Pro-
tocol, because we are not, because that
has not been ratified by the Senate. In
my mind, the question is do we ex-
change and do we have the opportunity
and the ability to exchange informa-
tion about these climate change re-
search ideas with the international
community?

Let me just share some of the re-
search that has come out by about 99
percent of the scientists involved in
this. The atmosphere contains only a
very tiny trace amount of carbon diox-
ide, CO2, and yet we know through
drilling in ice cores around the planet,
evaluating the landscape, looking at
the seas, that in the last 10,000 years
carbon dioxide has increased about 1
degree centigrade every 1,000 years,
with the exception of the last century.
It has increased by about 1 degree cen-
tigrade in the last century.
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If we put that in Fahrenheit degrees,
just in this century, most of it since
World War 11, carbon dioxide has in-
creased 4 degrees since World War II.
Now, if we project that using models
over the next century, you get any-
where from 5 more degrees increase to
15 degrees increase.

If we look at the atmosphere, if we
look at carbon dioxide, we understand
that is the heat balance that protects
the biological diversity, the very life
on this planet, the heat balance we call
now as laymen the greenhouse effect.

Mr. Chairman, there is another ex-
ample | want to give to you from a
book on Laboratory Earth by a biolo-
gist from Stanford University, who is
respected throughout the world, not as
a nutty scientist, but as a reasonable,
competent individual. Here is what he
says: ‘“When we burn a lump of coal
today, we are recovering the carbon di-
oxide and the solar heat of dinosaur
times in fossil organic matter.
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While it took millions of years to
make a coal deposit, we are releasing
the CO2 and other embedded elements
in tens of years.” What took nature
millions of years to lock up as far as
carbon dioxide is concerned, that
greenhouse gas we are releasing in a
matter of decades.

Will that have an effect on our cli-
mate? The answer is yes. Scientists
agree that it is going to have an effect
on our climate. Sure, there is a lot of
dialogue, a lot of discussions about
that, but that is the important thing.
We need to discuss that issue.

So | support the gentleman’s amend-
ment.

Mr. KNOLLENBERG. Mr. Chairman,
I yield 2%z minutes to the gentleman
from Pennsylvania (Mr. PETERSON).

Mr. PETERSON of Pennsylvania. Mr.
Chairman, | thank the gentleman for
yielding me this time.

As usual, | find this a very inter-
esting and stimulating discussion. We
never really have the time to get into
the details, because it is very com-
plicated.

But why should we be suspicious of
language changes, as we were here,
when we received the recent language
change? The Clinton-Gore administra-
tion year after year in their budget
process have tried to fund implementa-
tion of the Kyoto Treaty. It was obvi-
ous that there were billions of dollars
tucked into our budget originally, a
treaty that he did not present to the
Senate, a treaty that was not debated
and properly approved.

I guess the question | would ask is
why would any bright representative of
our government agree to such a hor-
ribly flawed concept as the Kyoto Trea-
ty? This is an agreement negotiated by
our Vice President who would force
American businesses to purchase cred-
its from Third World developing coun-
tries who are not a part of the agree-
ment. Now, think about that. We de-
bate foreign aid here a lot. We are
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going to be requiring American busi-
nesses under this agreement to be giv-
ing dollars to foreign-country devel-
oping businesses to compete with us.
Horribly flawed concept.

Now, | do not have time to get into
detail, but we just heard from the last
speaker about such agreement. More
than half of the scientists in this coun-
try do not agree to the global warming
concept. It is a debate that should con-
tinue. But there is not agreement out
there. In fact, the evidence shows that
most of the warming was preindustrial
age, not since we have been into fossil
fuels in the last few decades. This CO,
this evil force that we are proclaiming,
it is what is needed for plant life in
this country. It is what makes vegeta-
tion grow. Vegetation makes the ex-
change from CO;, to oxygen. It is part
of the life chain.

Many of those who are crying scare
tactics on this are also against cutting
forests, but young growing forests are
the best exchanger and absorb more
CO, and give us more oxygen back.
This is a debate that unfortunately has
not happened in this Congress. But we
continually hear the scare tactics that
the seas are rising, the shorelines are
going to disappear, and that this coun-
try is going to be in a disaster state.

Mr. Chairman, | say to my col-
leagues, that is far from a fact, and we
should not be scaring people into this.
This is a legitimate discussion we
should have, and no administration
should be allowed to use funds to sell
their theory. They can exchange ideas
with other countries, there is no prohi-
bition of that. But they should not be
using resources to sell their global
warming scare concepts.

Mr. OLVER. Mr. Chairman, | yield
1%2 minutes to the gentleman from
Maine (Mr. ALLEN).

Mr. ALLEN. Mr. Chairman, | thank
the gentleman for yielding me this
time.

Mr. Chairman, | rise in strong sup-
port of the Olver amendment which
will restore the 1998 agreement that al-
lows the EPA to pursue common sense
policies on greenhouse gas emissions.

In 1992, President George Bush signed
an international agreement that re-
quired the U.S. to reduce our carbon di-
oxide emissions. Eight years later, the
U.S. has failed even to make those
moderate reductions. Instead, our
greenhouse gas emissions have in-
creased by more than 10 percent, and
there is no end in sight.

Some on the other side seem to favor
a ‘“‘don’t ask, don’t tell”’ policy on glob-
al warming. Unfortunately, silence will
not make this problem go away. Even
the fossil fuel industry recognizes the
threat of global warming. BP-Amoco,
Sunoco and Shell International have
all joined the Business Environmental
Council, a group dedicated to reducing
greenhouse gas emissions. These com-
panies have publicly stated their belief
that greenhouse emissions directly af-
fect our climate.

Instead of fighting common sense so-
lutions every step of the way, we



June 21, 2000

should be improving our energy effi-
ciency, encouraging voluntary reduc-
tions, and looking for the most cost-ef-
fective ways to cut greenhouse gas
emissions. | believe this amendment is
a step in the right direction, and | urge
my colleagues to support it.

Mr. Chairman, | rise in support of the Olver
amendment, which will restore the 1998
agreement that allows the EPA to pursue
common sense policies on greenhouse gas
emissions.

Once again, the Republican leadership
wants to handcuff the EPA from addressing
the threat of global climate change.

Unfortunately, this rider is just one more
sign that many in this House are in a state of
denial when it comes to climate issues.

It wasn’t always this way.

In 1992, President George Bush signed an
international agreement that required the U.S.
to reduce our carbon dioxide emissions.

Eight years later, the U.S. has failed to
make even those moderate reductions.

Instead our greenhouse gas emissions have
increased by more than 10 percent, and there
is no end in sight.

Despite increasing emissions, it seems that
the Republican policy on greenhouse gases
has regressed since 1992.

Language in this year's VA-HUD appropria-
tions report would prevent EPA from taking
any action to stem the threat of climate
change.

It's questionable if EPA would even be al-
lowed to discuss climate policy with other na-
tions.

To make matters worse, this bill cuts fund-
ing for voluntary climate change programs by
$124 million.

Some on the other side seem to favor a
“don't ask, don't tell” policy on global warm-
ing.

Unfortunately, silence will not make this
problem go away.

Each day, the scientific community becomes
more united in the belief that greenhouse
emissions have an effect on global tempera-
ture.

It now appears that the 1990s weren't just
the hottest decade of the last century, but per-
haps of the last millennium.

Even the fossil fuel industry recognizes the
threat of global warming.

BP-Amoco, Sunoco and Shell International
have all joined the Business Environmental
Council, a group dedicated to reducing green-
house gas emissions.

These companies have publicly stated their
belief that greenhouse emissions directly af-
fect our climate.

They have even called for cuts in emissions
that are more stringent than those required by
the Kyoto protocol.

Mr. Chairman, with only 4 percent of the
world’s population, the U.S. emits more than
20 percent of global greenhouse gases.

Any solution to global climate change must
include U.S. participation.

Instead of fighting common sense solutions
every step of the way, we should be improving
our energy efficiency, encouraging voluntary
reductions, and looking for the most cost ef-
fective ways to cut greenhouse gas emissions.

This amendment is a step in the right direc-
tion, and | urge my colleagues to support it.

Mrs. EMERSON. Mr. Chairman, will
the gentleman yield?
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Mr. ALLEN. | yield to the gentle-
woman from Missouri.

Mrs. EMERSON. Mr. Chairman, just
for an inquiry, can | take it from what
the gentleman has just stated that he
believes that we should regulate CO2,
carbon dioxide, or that the EPA has
the authority to regulate it?

The CHAIRMAN. The time of the
gentleman from Maine (Mr. ALLEN) has
expired.

The gentleman from Michigan (Mr.
KNOLLENBERG) has 1% minutes remain-
ing, including the time to close; the
gentleman from Massachusetts (Mr.
OLVER) has 5% minutes remaining.

Mr. OLVER. Mr. Chairman, | yield 2
minutes to the gentleman from Indiana
(Mr. ViIscLOSKY), the ranking member
of the Subcommittee on Energy and
Water.

Mr. VISCLOSKY. Mr. Chairman, I
thank the gentleman for yielding me
this time. | do think this debate is
what is best about the House of Rep-
resentatives. | think everyone who has
spoken today is agreed on fundamental
policy, and that is Kyoto has not been
ratified, it is not the law of the land
and it should not, therefore, be imple-
mented.

We have had a continuing debate as
far as the language that has been in-
cluded in a number of bills, and | am
very pleased that the gentleman from
Michigan (Mr. KNOLLENBERG) and the
gentleman from Massachusetts (Mr.
OLVER) have worked out a compromise.

In the limited time | have, | simply
want to put this debate into perspec-
tive. Kyoto did not come from the vac-
uum of space; it did not come from Bill
Clinton’s mind. The fact is, it is a point
on a continuum that began under the
George Bush administration pursuant
to a treaty President Bush signed on
May 9, 1992, that was ratified by the
United States Senate on October 7 of
1992, and the instrument of ratification
was signed on October 13. That is where
Kyoto came from.

It is not implemented, but there are
discussions, there are considerations
taking place.

My concern about the language that
has been included in a number of bills
is that we would be placing qualitative
and quantitative restrictions on
thought, on judgment, on opinion, and
on the preexchange of information
which, in the end, is to all of our ben-
efit to make sure that that is not
impeded.

Mr. Chairman, | want to thank the
gentleman from Massachusetts (Mr.
OLVER) for offering his amendment. |
want to thank the gentleman from
Michigan (Mr. KNOLLENBERG) for con-
tinuing to have an open mind on this
issue. Hopefully, all of us will be able
to reach an appropriate compromise
that allows authorized, legal programs
to deal with environmental problems
we face today to continue unimpeded
while we continue to negotiate en-
hancement of the Kyoto protocol.

Mr. Chairman, | support the Olver
amendment.
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Mr. OLVER. Mr. Chairman, | yield
such time as he may consume to the
gentleman from Ohio (Mr. KUCINICH).

(Mr. KUCINICH asked and was given
permission to revise and extend his re-
marks.)

Mr. KUCINICH. Mr. Chairman, | rise
in support of the Olver amendment.

Mr. Chairman, this amendment protects the
younger generation, whom otherwise would
pay the bill and suffer the consequences of
global warming.

Global warming is the largest environmental
issue for young adults, because the long-term
impacts could be disastrous and today’s
younger generation will be left to deal with the
costly impacts.

The human race is engaged in the largest
and most dangerous experiment in history—an
experiment to see what will happen to our
health and our planet when we change our at-
mosphere and our climate.

The buildup of carbon dioxide and other
“greenhouse gases” in our atmosphere
causes global warming. The main causes of
carbon dioxide are burning ever increasing
guantities of coal, oil, and gas. These harmful
gases hold the sun’'s energy in our atmos-
phere and are causing our world's tempera-
ture to increase.

Like a parked car on a hot day, the sun’s
heat comes in through car windows, but can-
not escape. Eventually, you have an unbear-
ably hot car and this is now happening to our
planet.

The United Nation’s Intergovernmental
Panel of Climate Change, a panel of the
world’'s best scientists, have concluded global
warming is a very real concern. The tempera-
ture has already risen as much as five de-
grees in some regions. Today, we see glaciers
melting, more heat-related deaths, and a shift
and increase in infectious diseases.

The most important step we can take to
curb global warming is to improve our nation’s
energy efficiency. Our cars and light trucks,
lighting, home appliances, and power plants
could be made much more efficient by simply
installing the best current technology. Using
the best technology can also mean more jobs
for more Americans.

But the language in this bill will hamper ef-
forts to seek solutions to this serious problem.
We can't afford to play deaf and dumb to this
issue.

Vote for the Olver amendment.

Mr. OLVER. Mr. Chairman, | yield
1% minutes to the gentleman from
California (Mr. WAXMAN).

Mr. WAXMAN. Mr. Chairman, |
thank the gentleman for yielding me
this time.

I rise in support of this amendment.
The amendment will ensure that noth-
ing we do here will undermine our abil-
ity to address the threat of global
warming to the extent authorized by
current law.

In the last 2 years, we have had the
Knollenberg amendment, which would
prevent the administration from tak-
ing any action that is intended to im-
plement the Kyoto protocol prior to
ratification. What we fear now is that
the Knollenberg amendment not be
used to interfere with existing authori-
ties and obligations under the U.N.
Framework Convention on Climate
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Change, the Clean Air Act, and the
Constitution. The fear that | have is
not that we are going to implement the
Kyoto Treaty, but that the Knollen-
berg language will act as a gag rule on
people who are trying to implement
other existing laws. That is something
that this Congress should not accept.

I would hope that we act sensibly on
global warming. The American people
want us to find solutions to climate
change. This amendment will help end
the harassment of staffers who are try-
ing to find the smartest way to protect
the environment. | urge all Members to
support this amendment. It does not
implement the Kyoto Treaty; it simply
allows EPA to act under existing au-
thorities, whether a domestic law or a
ratified treaty.

Mr. KNOLLENBERG. Mr. Chairman,
I yield 30 seconds to the gentleman
from New York (Mr. WALSH), the chair-
man of the subcommittee.

Mr. WALSH. Mr. Chairman, | thank
the gentleman for yielding me this
time.

As | read the proposed amendment, it
strengthens the committee position
that ensures the administration will
not implement the Kyoto protocol
without prior congressional consent.
This was a key element in the Byrd-
Hagel resolution passed by the Senate
in July of 1997. This congressional con-
sent involves the Senate in its con-
stitutional role regarding treaties and
involves both Houses in approving and
implementing legislation, regulation,
programs and initiatives. The amend-
ment clarifies that activities author-
ized under current law and funded by
Congress will proceed.

Mr. OLVER. Mr. Chairman, | yield
the remaining time on this side to the
gentleman from Washington (Mr. INS-
LEE).

Mr. INSLEE. Mr. Chairman, | rise in
support of this amendment, because
fundamentally, when it comes to cli-
mate change, the House should not
adopt the posture of the ostrich. We
are not compelled to act by the Kyoto
Treaty. We are compelled to act by
common sense, common sense to make
sure by this amendment that we can
move forward and do what the law al-
ready authorizes people to do, which is
to continue to talk across the waters.

The Earth is heating up, and we are
a cause. The northern hemisphere is
the hottest it has been in 1,000 years.
The 1990s were the hottest decade. The
3 hottest years in human history were
1995, 1997 and 1998. Glaciers are rapidly
receding. Bird populations are dis-
appearing. Why? Why? The answer is
clear. Carbon dioxide levels in the at-
mosphere have gone up 30 percent since
the preindustrial age. They will go up,
and there should be no doubt about
this. They will double, in fact, in the
next 100 years unless this House pulls
its head out of the sand and deals with
climate change issues. That is a simple
fact, and there is nothing to debate
about that subject.

Every 6th grader in this country un-
derstands that if we double CO; layers
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in the atmosphere, we will substan-
tially increase the temperatures in
Chicago and heat deaths will increase
in Chicago. That is not alarmist.
Human life will continue to persist, but
Maple trees may not in New England.

This House has got to act; the coun-
try understands that. Ford is moving,
Chrysler is moving, British Petroleum
is moving. We need to keep this coun-
try moving by a simple amendment
that will continue to allow us to do
what we need to do.

1330

Mr. Chairman, | want to encourage
Members on this issue, | think it is our
individual responsibility to read on
this issue. If the gentlemen will read
the latest evidence, they will conclude
we have a responsibility to act, not be-
cause of the Kyoto, but because of com-
mon sense.

Mr. KNOLLENBERG. Mr. Chairman,
| yield myself such time as | may con-
sume.

Mr. Chairman, the administration
has negotiated some time ago the
Kyoto Protocol. They have yet to sub-
mit that treaty to the United States
Senate for ratification.

The Constitution demands the Sen-
ate’s consent, and they will not get it.
This protocol places such severe re-
strictions on the United States while
exempting most countries, including
China, Brazil, Mexico, and India, from
taking any measures to reduce carbon
dioxide equivalent emissions.

The administration took this course
of action despite unanimous support in
the U.S. Senate for the Senate’s advice
in the form of the Byrd-Hagel resolu-
tion calling for commitments by all
nations, and on the conditions that the
Protocol not adversely impact the
economy of this country.

In closing, let me just say that | sup-
port the amendment and look forward
to the report language to clarify what
activities are and are not authorized.

Mr. DINGELL. Mr. Chairman, as an active
participant in the initial floor debate on the
Kyoto Protocol funding limitation | want to clar-
ify several issues.

| supported the effort of my good friend, Mr.
OBEY, to clarify EPA’s role. At that time we
were concerned that EPA might violate the
laws against advocating a treaty that has not
been ratified by the United States Senate.

We agreed that we should curtail lobbying
and other activities, including implementing by
regulation or statutory action a treaty which is,
A. not in the interest of the United States, and
B. which is not ratified and is not going to be
ratified.

The amendment regarding the Kyoto Pro-
tocol funding limitation offered by Mr. OLVER to
the VA/HUD appropriations bill today also
raises the issue of what authority EPA has
under current law.

At this point, | would like to enter into the
RECORD a letter | sent to Mr. MCINTOSH, Chair-
man of the House Subcommittee on National
Economic Growth, Natural Resources and
Regulatory Affairs, and Mr. CALVERT, Chair-
man of the House Subcommittee on Energy
and the Environment.
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As the Chairman of the House Conference
on the Clean Air Act amendments of 1990, |
understand the boundaries on EPA authority.
The boundaries must be maintained and not
allowed to grow through mission-creep. | will
insist on this point and be watching over EPA.

OCTOBER 5, 1999.

Hon. DAVID M. MCINTOSH,

Chairman, Subcommittee on National Economic
Growth, Natural Resources, and Regulatory
Affairs, Committee on Government Reform,
Washington, DC.

DEAR MR. CHAIRMAN: | understand that you
have asked, based on discussions between our
staffs, about the disposition by the House-
Senate conferees of the amendments in 1990
to the Clean Air Act (CAA) regarding green-
house gases such as methane and carbon di-
oxide. In making this inquiry, you call my
attention to an April 10, 1998 Environmental
Protection Agency (EPA) memorandum enti-
tled “EPA’s Authority to Regulate Pollut-
ants Emitted by Electric Power Generation
Sources” and an October 12, 1998 memo-
randum entitled ““The Authority of EPA to
Regulate Carbon Dioxide Under the Clean
Air Act” prepared for the National Mining
Association. The latter memorandum dis-
cusses the legislative history of the 1990
amendments.

First, the House-passed bill (H.R. 3030)
never included any provision regarding the
regulation of any greenhouse gas, such as
methane or carbon dioxide, nor did the bill
address global climate change. The House,
however, did include provisions aimed at im-
plementing the Montreal Protocol on Sub-
stances that Deplete the Ozone Layer.

Second, as to the Senate version (S. 1630)
of the proposed amendments, the October 12,
1998 memorandum correctly points out that
the Senate did address greenhouse gas mat-
ters and global warming, along with provi-
sions implementing the Montreal Protocol.
Nevertheless, only Montreal Protocol related
provisions were agreed to by the House-Sen-
ate conferees (see Conf. Rept. 101-952, Oct. 26,
1990).

However, | should point out that Public
Law 101-549 of November 15, 1990, which con-
tains the 1990 amendments to the CAA, in-
cludes some provisions, such as sections 813,
817 and 819-821, that were enacted as free-
standing provisions separate from the CAA.
Although the Public Law often refers to the
“Clean Air Act Amendments of 1990, the
Public law does not specify that reference as
the “‘short title”” of all of the provisions in-
cluded the Public Law.

One of these free-standing provisions, sec-
tion 821, entitled ““Information Gathering on
Greenhouse Gases contributing to Global Cli-
mate Change’ appears in the United States
code as a ‘‘note”” (at 42 U.S.C. 7651k). It re-
quires regulations by the EPA to ‘‘monitor
carbon dioxide emissions’ from *‘all affected
sources subject to title V’’ of the CAA and
specifies that the emissions are to be re-
ported to the EPA. That section does not
designate carbon dioxide as a ‘“‘pollutant’ for
any purpose.

Finally, Title IX of the Conference Report,
entitled ‘“Clean Air Research,” was pri-
marily negotiated at the time by the House
and Senate Science Committees, which had
no regulatory jurisdiction under House-Sen-
ate Rules. This title amended section 103 of
the CAA by adding new subsections (c)
through (k). New subsection (g), entitled
“Pollution Prevention and Control,” calls
for ‘“‘non-regulatory strategies and tech-
nologies for air pollution prevention.” While
it refers, as noted in the EPA memorandum,
to carbon dioxide as a ‘“‘pollutant,” House
and Senate conferees never agreed to des-
ignate carbon dioxide as a pollutant for regu-
latory or other purposes.
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Based on my review of this history and my
recollection of the discussions, | would have
difficulty concluding that the House-Senate
conferees, who rejected the Senate regu-
latory provisions (with the exception of the
above-referenced section 821), contemplated
regulating greenhouse gas emissions or ad-
dressing global warming under the Clean Air
Act. Shortly after enactment of Public Law
101-549, the United Nations General Assem-
bly established in December 1990 the Inter-
governmental Negotiating Committee that
ultimately led to the Framework Convention
on Climate Change, which was ratified by
the United States after advice and consent
by the Senate. That Convention is, of course,
not self-executing, and the Congress has not
enacted implementing legislation author-
izing EPA or any other agency to regulate
greenhouse gases.

I hope that this is responsive.

With best wishes,

Sincerely,
JOHN D. DINGELL,
Ranking Member.

The CHAIRMAN. The question is on
the amendment offered by the gen-

tleman from Massachusetts (Mr.
OLVER).
The question was taken; and the

Chairman announced that the ayes ap-
peared to have it.

Mr. OLVER. Mr. Chairman, I demand
a recorded vote, and pending that, |
make the point of order that a quorum
is not present.

The CHAIRMAN. Pursuant to House
Resolution 525, further proceedings on
the amendment offered by the gen-
tleman from Massachusetts (Mr.
OLVER) will be postponed.

The point of no quorum is considered
withdrawn.

The Clerk will read.

The Clerk read as follows:

OFFICE OF INSPECTOR GENERAL

For necessary expenses of the Office of In-
spector General in carrying out the provi-
sions of the Inspector General Act of 1978, as
amended, and for construction, alteration,
repair, rehabilitation, and renovation of fa-
cilities, not to exceed $75,000 per project,
$34,000,000, to remain available until Sep-
tember 30, 2002.

BUILDINGS AND FACILITIES

For construction, repair, improvement, ex-
tension, alteration, and purchase of fixed
equipment or facilities of, or for use by, the
Environmental Protection Agency,
$23,931,000, to remain available until ex-
pended.

HAZARDOUS SUBSTANCE SUPERFUND
(INCLUDING TRANSFERS OF FUNDS)

For necessary expenses to carry out the
Comprehensive Environmental Response,
Compensation, and Liability Act of 1980
(CERCLA), as amended, including sections
111(c)(3), (c)(5), (c)(6), and (e)(4) (42 U.S.C.
9611), and for construction, alteration, re-
pair, rehabilitation, and renovation of facili-
ties, not to exceed $75,000 per project;
$1,270,000,000 (of which $100,000,000 shall not
become available until September 1, 2001), to
remain available until expended, consisting
of $630,000,000, as authorized by section 517(a)
of the Superfund Amendments and Reauthor-
ization Act of 1986 (SARA), as amended by
Public Law 101-508, and $640,000,000 as a pay-
ment from general revenues to the Haz-
ardous Substance Superfund for purposes as
authorized by section 517(b) of SARA, as
amended: Provided, That funds appropriated
under this heading may be allocated to other
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Federal agencies in accordance with section
111(a) of CERCLA: Provided further, That of
the funds appropriated under this heading,
$11,500,000 shall be transferred to the ‘‘Office
of Inspector General” appropriation to re-
main available until September 30, 2002, and
$35,000,000 shall be transferred to the
““Science and technology’ appropriation to
remain available until September 30, 2002.

AMENDMENT NO. 14 OFFERED BY MR. BILIRAKIS

Mr. BILIRAKIS. Mr. Chairman, |
offer amendment No. 14.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment No. 14 offered by Mr. BiLI-
RAKIS:

Page 62, line 2, under the heading, ‘‘Haz-
ardous Substance Superfund”’, after ‘2002
insert ““; Provided further, That of amounts
appropriated under this heading, $2,000,000
shall be available for purposes of the Na-
tional Hazardous Waste and Superfund Om-
budsman’’.

The CHAIRMAN. Pursuant to the
order of the House of Tuesday, June 20,
2000, the gentleman from Florida (Mr.
BILIRAKIS) and a Member opposed each
will control 5 minutes.

Mr. NORWOOD. Mr. Chairman, |
claim the time in opposition.

The CHAIRMAN. At the appropriate
time, the gentleman from Georgia (Mr.
NoRrwooD) will be recognized.

The Chair recognizes the gentleman
from Florida (Mr. BILIRAKIS).

Mr. BILIRAKIS. Mr. Chairman, |
yield myself such time as | may con-
sume.

Mr. Chairman, my amendment No. 14
would create a specific line item of
funding for the Office of the National
Hazardous Waste and Superfund Om-
budsman within the U.S. Environ-
mental Protection Agency.

I am offering this amendment with
the intent of asking for unanimous
consent to withdraw it after Members
who wish to be heard on this issue have
had an opportunity to do so. | appre-
ciate the willingness of the gentleman
from New York (Chairman WALSH) and
members of the Committee to work
with me as this legislation moves for-
ward to ensure adequate funding with-
in the EPA budget for the Office of the
National Hazardous Waste and Super-
fund Ombudsman.

I have experienced, Mr. Chairman,
firsthand the Ombudsman’s important
work in connection with the Stauffer
Superfund site located in my congres-
sional district and my hometown, |
might add, in Tarpon Springs, Florida.
I invited the Ombudsman to conduct an
independent review of the Stauffer site
when it became apparent to me that
many of my constituents felt that they
were shut out of the process by the
EPA.

For example, EPA initially failed to
address local residents’ concerns about
the appropriate cleanup standard for
arsenic. In addition, EPA has not con-
ducted any sinkhole studies to deter-
mine if the proposed remedy, which in-
cludes consolidating the waste on-site
into a capped mound, will remain in-
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tact should sinkholes develop. Sink-
holes are common in the area, and
should the proposed remedy fail due to
sinkhole development, the waste could
contaminate the drinking water of the
local community.

The Ombudsman highlighted these
concerns in town meetings | sponsored
to discuss the proposed clean-up plan
for the Stauffer site. Because of his ac-
tions, the EPA has amended the con-
sent decree for the clean-up plan and
has required additional studies.

However, something is clearly wrong
at the EPA. While | have been assured
publicly and privately by high-level
EPA officials that they fully support
the activities of the Ombudsman, their
actions suggest a different attitude.

For instance, after | planned a June
5 public hearing with the Ombudsman,
EPA officials threatened to withhold
the necessary funding to continue his
investigation in Tarpon Springs. With
the help of the gentleman from Ohio
(Mr. OXLEY) and the gentleman from
Louisiana (Mr. TAUzIN), | was able to
exact a guarantee from Administrator
Browner that adequate funds would be
provided for the Ombudsman’s impor-
tant work.

During that June 5 meeting, how-
ever, it became clear that EPA did not
intend to cooperate with the Ombuds-
man’s investigation. EPA Region IV
representatives stated at the outset
that they would make a brief presen-
tation and take only 10 minutes of
questions, and then they would leave,
denying my constituents and the Om-
budsman a chance to ask some very
important questions about the revised
consent decree.

In the middle of a question, Mr.
Chairman, they stood and walked out
without saying a word. | was outraged
by the contempt displayed by these
public servants toward the taxpaying
public.

My amendment seeks to ensure that
the Ombudsman has the adequate fund-
ing to continue his independent inves-
tigations. The amendment creates a
specific line item of funding for the Of-
fice of the National Hazardous Waste
and Superfund Ombudsman. Currently,
funding for that office is not specifi-
cally designated within the VA-HUD
appropriations act.

That line item will ensure sufficient
resources are made available within
the EPA'’s budget to allow the Ombuds-
man to continue to advocate on behalf
of local communities afflicted with the
Superfund sites.

The other amendment No. 13 that |
intended to offer would establish a $2
million line item of funding while also
expanding the statutory authorities of
the Ombudsman to make them con-
sistent with model standards for om-
budsmen promulgated by the American
Bar Association and other national or-
ganizations. These provisions are nec-
essary to preserve the integrity and
independence of their investigations
and prevent interference by EPA offi-
cials for political purposes.
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Because this amendment would be
subject to a point of order as legis-
lating on an appropriations bill, and
because | do not want to waste the
time of the assembly, | have decided
not to offer it today. However, | want
to reiterate how important it is that
Superfund ombudsmen be allowed to
continue to operate independently, un-
derlined independently, of the very
agency they often investigate.

Mr. Chairman, our constituents ben-
efit enormously from these advocacy
efforts. As we have learned in Tarpon
Springs, Florida, it can be very dif-
ficult to overcome EPA intransigence.
The ombudsmen are critical to give
local communities a voice in the clean-
up process. | urge all of my colleagues
to protect the interests of their con-
stituents in the Superfund clean-up
process by supporting necessary fund-
ing for that office.

The CHAIRMAN. The gentleman
from Georgia (Mr. NorRwooD) had been
previously recognized to claim the
time in opposition.

Does the gentleman from New York
(Mr. WALSH), the chairman of the com-
mittee, wish to claim the time in oppo-
sition?

Mr. WALSH. No, | do not, Mr. Chair-
man.

The CHAIRMAN. The gentleman
from Georgia (Mr. NORWOOD) is recog-
nized for 5 minutes.

Mr. NORWOOD. Mr. Chairman, |
yield myself such time as |1 may con-
sume.

Mr. Chairman, | claim part of the
time in opposition due to the fact that
there is not enough time to discuss this
very important issue, but | support the
amendment offered by the gentleman
from Florida (Mr. BILIRAKIS).

We need to grant the ombudsmen
subpoena power. We need to grant the
ombudsmen subpoena power because
there are some grave injustices being
committed at the EPA, oftentimes
with inadequate and bogus science. The
EPA needs to be held accountable to
the people that they were created to
protect.

For my fellow Members who may not
be familiar with this situation, the
EPA Ombudsman’s office is or should
be a final remedy within the EPA for
anyone with a dispute or grievance
with that agency. We all want to hold
lawsuits to a minimum, particularly
when taxpayer dollars are involved.

In numerous other fields, this body
has encouraged arbitration in lieu of
litigation as a tried and true method of
holding down court costs while still
protecting the consumers. It also opens
up the crowded court dockets, frankly,
for cases that truly need to be in court.

This is the purpose of the EPA Om-
budsman’s office. There is, however, a
very large problem with how the pro-
gram is currently being operated. Cur-
rent funding has allowed only two arbi-
trators for the entire country, two for
the entire country. Those two officials
have no binding legal authority to con-
duct any real investigation into a com-
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plaint. They cannot force truthful tes-
timony, the release of necessary docu-
ments, or other evidence. They do not
even have the legal power to enforce
the EPA to participate in a hearing.

This lack of funding, lack of staff,
lack of legal authority has given the
EPA the ability to run roughshod over
local and State government and pri-
vate citizens without any account-
ability outside of Federal court action,
which is often a practical impossibility
for those who have been injured.

My constituents unfortunately have
firsthand experience in what this
shortcoming really means in real life.
In Augusta, Georgia, my farmers used
sludge from a waste treatment plant as
fertilizer on their fields after EPA rec-
ommended the procedure as a safe and
practical means of eliminating sludge.

The farmers explicitly followed the
EPA guidelines. It now appears this
recommended procedure is being seri-
ously questioned, and it may have been
under question as the farmers were
being advised to do so.

Upon this discovery, did the EPA do
anything to look into this matter? No.
They closed ranks and did everything
possible to deflect responsibility for
the matter. That is not accountability.
We do not know who is right or wrong
in this fiasco at home, but we do be-
lieve that the EPA Ombudsman should
be allowed to find the truth.

Currently, the Ombudsman has lim-
ited authority to examine questionable
EPA dealings. We need to give this of-
fice adequate oversight power to watch
what the EPA is doing. They are ac-
countable to taxpayers, and we need to
make sure that they uphold that mis-
sion.

The Bilirakis amendment would give
the Ombudsman the legal power to
force EPA to participate in a grievance
hearing. My word, the Chairman has a
hearing in his hometown and the EPA
will not even participate. It gives the
Ombudsman the ability to compel the
agency to testify truthfully. For any
citizen, business, or agency in this
country to be held accountable for
their actions, it is crucial that they be
required by law to cooperate with the
process of an independent investigation
of a complaint.

This measure provides this critical
oversight for EPA. It is long overdue. |
thank the gentleman from Florida (Mr.
BILIRAKIS) for bringing this to our at-
tention. Support this amendment. Sup-
port the Ombudsman for the EPA.

Mr. WALSH. Mr. Chairman, will the
gentleman yield?

Mr. NORWOOD. | yield to the gen-
tleman from New York.

Mr. WALSH. Mr. Chairman, | thank
the gentleman for yielding, and | thank
the gentleman from Florida for bring-
ing this to the attention of the sub-
committee. This is an important issue.
He has shown real leadership in the
course of removing toxic waste or re-
mediating toxic waste.

The Ombudsman is in an important
position, and we will work with the
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gentleman through the conference to
make sure this important position is
adequately funded.

Mr. NORWOOD. |
tleman.

Mr. SAWYER. Mr. Chairman, ninety-eight
weeks ago, EPA Administrator Carole Brown-
er, gave Ombudsman Robert Martin clearance
to conduct a preliminary review of the Indus-
trial Excess Landfill (IEL) superfund site in my
district.

| know that, in addition to be going asked to
look at the IEI site, Mr. Martin has experienced
any upswing in calls for his attention to similar
sites across the country—in fact, he advised
me in May that he is actively working on at
least 25 sites.

But the clock continues to tick by for the
people of Lake Township in Ohio’s Stark
County. | can only assume that the delays in
issuing the findings of his preliminary review
are a result of budgetary constraints. If this is
the case, then the solution offered by the gen-
tleman from Florida (Mr. BILIRAKIS) will be of
great help to our community.

| have high hopes that Mr. Martin will re-
solve this issue at long last. The substantial
delays—the report was first promised to be
ready in September of 1998—exacerbates any
threat to public safety. | hope that the Om-
budsman will be effective in helping Township
officials and the nearby residents identify test-
ing protocols that will help them find peace of
mind and the best solutions for this troubled
site. Again, | will say, if this amendment will
speed the process at the IEL site, | am cer-
tainly for it.

Mr. TRAFICANT. Mr. Chairman, | rise in
strong support of the Bilirakis Amendment,
which earmarks $2 million for the activities of
the EPA’s Ombudsman.

The office of The Ombudsman performs a
vital function that is essential to ensuring that
the health and safety of communities living
near hazardous waste sites are not com-
promised.

Most importantly, the Ombudsman is the
only entity that is truly independent. Our con-
stituents can be assured that, if the Ombuds-
man conducts a review of a particular site,
that there will be a fair, thorough and objective
analysis done.

This is an essential office that desperately
needs funding.

$2 million will not bust that bank.

For a very, very modest investment, the tax-
payers are getting a huge return.

| think the country is lucky to have the serv-
ices of Bob Martin, the EPA Ombudsman.

He is highly competent, he is honest and he
is effective.

| urge approval of the amendment, and |
commend the gentlemen from Florida for
bringing this amendment forward.

Ms. DEGETTE. Mr. Speaker, today | speak
in support of providing additional funds to sup-
port the Environmental Protection Agency’s
National Hazardous Waste and Superfund
Ombudsman. The Office of the Ombudsman
has been instrumental in providing further in-
vestigation and access to information for the
public on a number of complicated Superfund
sites across the nation.

There are many communities across the
United States impacted by years of hazardous
waste disposal. The very laws and agencies
involved in cleaning up these very dangerous
sites often become mired in legal tangles and

thank the gen-
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beaucratic inertia. The Office of the Ombuds-
man has been an ally of citizens to further in-
sured that public health and the environment
reman at the forefront in clean up decisions at
Superfund sites. The Ombudsman also plays
an important role regarding oversight of the
EPA, ensuring that harmful decisions are cor-
rected and that information surrounding Super-
fund sites is available for the public.

In my district, the Office of the Ombudsman
was useful in investigating the Shattuck Waste
Disposal Site in Denver. The Ombudsman re-
directed EPA’s focus by fostering greater pub-
lic participation in EPA’s decision to allow ra-
dioactive waste to remain in an urban neigh-
borhood. To better protect public health and
the environment, | believe it is appropriate that
the Office of the Ombudsman receive ade-
quate funds to sustain their mission of advo-
cating for substantive public involvement in
EPA decisions.

Mr. BILIRAKIS. Mr. Chairman, | ask
unanimous consent to withdraw the
amendment.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Florida?

There was no objection.

The CHAIRMAN. The amendment is
withdrawn.

The Clerk will read.

The Clerk read as follows:

LEAKING UNDERGROUND STORAGE TANK
PROGRAM

For necessary expenses to carry out leak-
ing underground storage tank cleanup activi-
ties authorized by section 205 of the Super-
fund Amendments and Reauthorization Act
of 1986, and for construction, alteration, re-
pair, rehabilitation, and renovation of facili-
ties, not to exceed $75,000 per project,
$79,000,000, to remain available until ex-
pended.

OIL SPILL RESPONSE
(INCLUDING TRANSFER OF FUNDS)

For expenses necessary to carry out the
Environmental Protection Agency’s respon-
sibilities under the Oil Pollution Act of 1990,
$15,000,000, to be derived from the Oil Spill
Liability trust fund, and to remain available
until expended.

STATE AND TRIBAL ASSISTANCE GRANTS

For environmental programs and infra-
structure assistance, including capitaliza-
tion grants for State revolving funds and
performance partnership grants,
$3,176,957,000, to remain available until ex-
pended, of which $1,200,000,000 shall be for
making capitalization grants for the Clean
Water State Revolving Funds under title VI
of the Federal Water Pollution Control Act,
as amended; $825,000,000 shall be for capital-
ization grants for the Drinking Water State
Revolving Funds under section 1452 of the
Safe Drinking Water Act, as amended, ex-
cept that, notwithstanding section 1452(n) of
the Safe Drinking Water Act, as amended,
none of the funds made available under this
heading in this Act, or in previous appropria-
tions Acts, shall be reserved by the Adminis-
trator for health effects studies on drinking
water contaminants; $75,000,000 shall be for
architectural, engineering, planning, design,
construction and related activities in con-
nection with the construction of high pri-
ority water and wastewater facilities in the
area of the United States-Mexico Border,
after consultation with the appropriate bor-
der commission; $8,000,000 shall be for grants
to the State of Alaska to address drinking
water and wastewater infrastructure needs
of rural and Alaska Native Villages;

CONGRESSIONAL RECORD —HOUSE

$1,068,957,000 shall be for grants, including as-
sociated program support costs, to States,
federally recognized tribes, interstate agen-
cies, tribal consortia, and air pollution con-
trol agencies for multi-media or single media
pollution prevention, control and abatement
and related activities, including activities
pursuant to the provisions set forth under
this heading in Public Law 104-134, and for
making grants under section 103 of the Clean
Air Act for particulate matter monitoring
and data collection activities: Provided, That
notwithstanding section 603(d)(7) of the Fed-
eral Water Pollution Control Act, as amend-
ed, the limitation on the amounts in a State
water pollution control revolving fund that
may be used by a State to administer the
fund shall not apply to amounts included as
principal in loans made by such fund in fiscal
year 2001 and prior years where such
amounts represent costs of administering
the fund, to the extent that such amounts
are or were deemed reasonable by the Ad-
ministrator, accounted for separately from
other assets in the fund, and used for eligible
purposes of the fund, including administra-
tion of the fund: Provided further, That not-
withstanding section 518(f) of the Federal
Water Pollution Control Act, the Adminis-
trator is authorized to use the amounts ap-
propriated for any fiscal year under section
319 of that Act to make grants to Indian
tribes pursuant to section 319(h) and 518(e) of
that Act: Provided further, That notwith-
standing any other provision of law, all
claims for principal and interest registered
through any current grant dispute or any
other such dispute hereafter filed by the En-
vironmental Protection Agency relative to
construction grants numbers C-180840-01, C-
180840-04, C-470319-03, and C-470319-04, are
hereby resolved in favor of the grantee.
POINT OF ORDER

Mr. BILIRAKIS. Mr. Chairman, |
make a point of order that the lan-
guage beginning with the words ‘‘ex-
cept that” appearing at page 63, line 4,
and following through the words
““drinking water contaminants’ on line
9 violates clause 2 of rule XXI of the
Rules of the House of Representatives
prohibiting legislation on an appropria-
tions bill.

The language in question counter-
mands the directive given to the Ad-
ministrator of the Environmental Pro-
tection Agency in section 1452(n) of the
Safe Drinking Water Act that she re-
serve $10 million of funds appropriated
to the drinking water State revolving
funds for health effects studies on
drinking water contaminants.

As such, Mr. Chairman, it changes
current law and constitutes a viola-
tion, as | have said earlier, of clause 2
of rule XXI. I must regrettably insist
on my point of order.

The CHAIRMAN. Does any other
Member desire to be heard on this
point of order?

The Chair is prepared to rule. The
Chair finds that this provision explic-
itly supersedes existing law, in viola-
tion of clause 2 of rule XXI.

The point of order is sustained and
the provision is stricken from the bill.

The Clerk will read.

The Clerk read as follows:

ADMINISTRATIVE PROVISION

For fiscal year 2001 and thereafter, the ob-
ligated balances of sums available in mul-
tiple-year appropriations accounts shall re-
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main available through the seventh fiscal
year after their period of availability has ex-
pired for liquidating obligations made during
the period of availability.

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF SCIENCE AND TECHNOLOGY POLICY
For necessary expenses of the Office of

Science and Technology Policy, in carrying
out the purposes of the National Science and
Technology Policy, Organization, and Prior-
ities Act of 1976 (42 U.S.C. 6601 and 6671), hire
of passenger motor vehicles, and services as
authorized by 5 U.S.C. 3109, not to exceed
$2,500 for official reception and representa-
tion expenses, and rental of conference
rooms in the District of Columbia, $5,150,000.
COUNCIL ON ENVIRONMENTAL QUALITY AND
OFFICE OF ENVIRONMENTAL QUALITY

For necessary expenses to continue func-
tions assigned to the Council on Environ-
mental Quality and Office of Environmental
Quality pursuant to the National Environ-
mental Policy Act of 1969, the Environ-
mental Quality Improvement Act of 1970, and
Reorganization Plan No. 1 of 1977, $2,900,000:
Provided, That notwithstanding section 202 of
the National Environmental Policy Act of
1970, the Council shall consist of one mem-
ber, appointed by the President, by and with
the advice and consent of the Senate, serving
as chairman and exercising all powers, func-
tions, and duties of the Council.

FEDERAL DEPOSIT INSURANCE CORPORATION
OFFICE OF INSPECTOR GENERAL
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Office of In-
spector General in carrying out the provi-
sions of the Inspector General Act of 1978, as
amended, $33,661,000, to be derived from the
Bank Insurance Fund, the Savings Associa-
tion Insurance Fund, and the FSLIC Resolu-
tion Fund.

FEDERAL EMERGENCY MANAGEMENT AGENCY

DISASTER RELIEF
(INCLUDING TRANSFERS OF FUNDS)

For necessary expenses in carrying out the
Robert T. Stafford Disaster Relief and Emer-
gency Assistance Act (42 U.S.C. 5121 et seq.),
$300,000,000, and, notwithstanding 42 U.S.C.
5203, to remain available until expended, of
which $5,500,000 shall be transferred to
“Emergency management planning and as-
sistance” for the consolidated emergency
management performance grant program; of
which $30,000,000 shall be transferred to the
“Flood map modernization fund’” account;
and up to $50,000,000 may be obligated for
pre-disaster mitigation projects and repet-
itive loss buyouts (in addition to funding
provided by 42 U.S.C. 5170c) following dis-
aster declarations.
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AMENDMENT OFFERED BY MR. BOYD

Mr. BOYD. Mr. Chairman, | offer an
amendment.

The Clerk read as follows:

Amendment offered by Mr. BoybD:

Page 66, line 18, after the dollar amount,
insert the following: “‘(increased by
$2,609,220,000)"".

Mr. WALSH. Mr. Chairman, | reserve
a point of order against the gentle-
man’s amendment.

The CHAIRMAN. The gentleman
from New York (Mr. WALSH) reserves a
point of order.

The gentleman from Florida (Mr.
BoyD) and a Member opposed each will
control 15 minutes.

The Chair recognizes the gentleman
from Florida (Mr. BoyD).
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Mr. BOYD. Mr. Chairman, | yield my-
self such time as | may consume.

Mr. Chairman, | represent a district
in North Florida that has been hit by a
hurricane or tropical storm almost
every year in recent history. The Fed-
eral Emergency Management Agency is
the 911 service that we all rely on when
disaster strikes. In order to ensure that
FEMA has the resources necessary to
provide relief to disaster victims, the
administration and the Congress are
supposed to set aside the sufficient
funds to cover the average yearly cost
for disasters for the last 5 years.

This year, the administration did its
job, and they requested $2.9 billion for
FEMA to provide disaster relief. Now,
this money is used to provide aid to
families and individuals, clear debris,
repair infrastructure damages to our
communities, any damages that are
caused by Presidentially declared nat-
ural disasters.

Unfortunately, because of the com-
pletely unrealistic spending con-
straints placed on this bill, FEMA only
received $300 million for disaster as-
sistance in this bill. This is over $2.4
billion less than what was appropriated
last year by this Congress and $2.6 bil-
lion less than the 5-year average that
we should have placed in this account
to ensure that FEMA has the resources
that they need.

Now, many of the opponents of this
amendment will argue that we can
quickly pass an emergency supple-
mental when disaster assistance is
needed. Well, let us just take a look at
how quickly supplementals move in
this Congress. Five months ago, this
House passed this year’s emergency
supplemental. We are still waiting on
our colleagues in the Senate to act on
this legislation.

Is that the answer that my col-
leagues want to give a family who just
lost everything in a natural disaster or
to their community who just lost its
infrastructure to a disaster. What hap-
pens when this money is needed and
Congress has recessed during the elec-
tion year and is back home cam-
paigning in October or November? How
long will it take for Congress to come
back into session and enact a supple-
mental?

Now, many of my fellow fiscally re-
sponsible colleagues will point out this
is emergency spending and does not
have offsets. That is true, it is. How-
ever, let us talk about the cost of
supplementals. If we do not do this in
the regular order and do it in emer-
gency supplemental, we are likely to
have a much larger price tag than the
$2.6 billion that we are asking to refill
this account. In other words, pay up
now or pay a lot more later when we
come back to do the emergency supple-
mental.

The question is very simple. Are we
going to admit that this money will be
spent in the regular order of the appro-
priations process and provide the fund-
ing needed to meet ongoing emergency
situations that we know are going to
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occur, or are we going to continue to
play the budgetary games and pretend
that we are not going to spend this
money? If we choose the latter, we are
fooling ourselves.

I ask each of my colleagues, Mr.
Chairman, this question: Do they want
to tempt fate? We are going to have
floods, fires, we have got fires in eight
States going on right now, hurricanes
and winter storms. Do my colleagues
want to go home after a natural dis-
aster hits and tell their people that
help is on the way, or do they want to
tell them they decided to play budget
games with our future and did not pro-
vide FEMA with adequate resources?

I urge my colleagues to do what is
right for their constituents. | urge the
gentleman from New York (Mr. WALSH)
to not insist upon his point of order.

Mr. Chairman, | reserve the balance
of my time.

The CHAIRMAN. Does the gentleman
from New York (Mr. WALSH) continue
to reserve his point of order?

Mr. WALSH. Mr. Chairman, | con-
tinue to reserve my point of order.
Mr. COBURN. Mr. Chairman, | ask

unanimous consent to claim the time
in opposition to the amendment.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Oklahoma?

There was no objection.

Mr. COBURN. Mr. Chairman, | yield
myself such time as | may consume.

Mr. Chairman, | want to thank the
gentleman from Florida (Mr. BoyD) for
bringing up this issue because the
American public needs to be informed
on how we are operating.

What the gentleman from Florida is
really saying is we are playing a smoke
and mirrors game as far as emergency
funding in this country, and that, in
fact, we have spent more than $2.7 bil-
lion each of the last 5 years on emer-
gency, yet we fail to plan for the rainy
days for the constituencies that we
have in this country and for the emer-
gencies that they face. His point is a
good one. We should, in fact, be budg-
eting within the 302(b)s and within the
budget of this Congress.

Now, let us talk about why it is not.
The reason it is not in there is because
when we are all said, done, and through
this year, we will reach back into year
2000 money and pay for emergency
spending and not have to account for
it. Until we get new updates, what we
will really be taking that money from
is Medicare. That money will come
from Medicare.

So | want to commend the gentleman
from Florida. | think his point is right
on. We need to be budgeting as a part
of the budget process, and we need to
be appropriating yearly this amount of
money. It comes with being part of the
fiscal discipline and the budgetary
process that is open and honest. This
one is not.

What we are going to do with FEMA
and how we are going to fund it to you,
we all know we will fund it, the ques-
tion is will we fund it honestly or will
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we reach back and claim the surplus
last year and then steal the money, not
tell the American public that the
money that is going to be spent in fis-
cal 2001 is actually their 2000 that we,
at one time, called a surplus.

Mr. Chairman, | reserve the balance
of my time.

The CHAIRMAN. Does the gentleman
from New York (Mr. WALSH) continue
to reserve his point of order?

Mr. WALSH. | do, Mr. Chairman.

Mr. BOYD. Mr. Chairman, | yield my-
self such time as | may consume.

Mr. Chairman, | do not have any ad-
ditional speakers at this point in time,
so by way of closing, | would just like
to thank the gentleman from Okla-
homa (Mr. CoBURN) for his statement.
He is right. He and | have worked to-
gether on budgetary honesty, fiscal re-
sponsibility, and | think that most of
the people of this Nation want their
government to perform certain func-
tions. But they also want their govern-
ment to be honest and make sure that
we understand that those functions are
going to be paid for so that we do not
have to come back later with smoke
and mirrors or we do not have to bor-
row money to fund those particular
functions.

This is a function that this Federal
Government will perform. When a dis-
aster hits, whether it be a hurricane or
a fire or a winter storm or a tornado,
those natural disaster events occur all
over this country every year, the Fed-
eral Government, through FEMA, will
step up to assist those local commu-
nities and those families that have
been affected.

The 5-year average cost of that as-
sistance is $2.9 billion, $2.9 billion, Mr.
Chairman. We have appropriated about
10 percent of that money in this bill. |
think that it is not being honest with
the public in terms of doing our budg-
et. We all know that later on we will
come back and do this through a sup-
plemental emergency appropriation. At
that point in time, it is likely to cost
us a lot more money.

Mr. Chairman, | yield back the bal-
ance of my time.

The CHAIRMAN. Does the gentleman
from New York (Mr. WALSH) continue
to reserve his point of order?

Mr. WALSH. | do, Mr. Chairman.

Mr. COBURN. Mr. Chairman, | yield
such time as he may consume to the
gentleman from New York (Mr.
WALSH).

Mr. WALSH. Mr. Chairman, | thank
the gentleman from Oklahoma for
yielding to me.

Mr. Chairman, | do reserve the point
of order. | just wanted to explain that
both of these gentleman are right. We
should appropriate these funds through
the proper, through the normal appro-
priations process, and we do need to
have funds in the pipeline available.
The reason that we did not appropriate
additional emergency funds in this bill
is because there are currently $2 billion
in the pipeline. The money is there. It
is available. If this year continues to
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proceed as it has, those funds will be
available through the fall into the
spring. Will we do another emergency
supplemental in the spring? | would
suspect we will. We seem to do one
every year. But the fact of the matter
is we did not appropriate additional
funds because we have money in the
pipeline to deal with an emergency.

So that basically is the reason that |
would reserve the point of order.

Mr. COBURN. Mr. Chairman, | yield
myself such time as | may consume.

Mr. Chairman, | would just make one
final point. If in fact we need $2.9 bil-
lion and there is $2 billion in the pipe-
line, then $900 million out of this ap-
propriation bill should have been set
aside, appropriated for that purpose,
and it was not. It was not because we
know we can reach back. It is easier to
spend your money, Mr. Taxpayer, Mrs.
Taxpayer, than it is to not spend it.
That is why, in fact, it is not.

Mr. Chairman, | yield back the bal-
ance of my time.

Mr. BOYD. Mr. Chairman, | ask
unanimous consent to claim 30 seconds
of the time that | have yielded back.

The CHAIRMAN. The Chair will re-
claim 30 seconds for each side.

The gentleman from Florida (Mr.
BoyD) is recognized for 30 seconds.

Mr. BOYD. Mr. Chairman, | yield my-
self 30 seconds.

Mr. Chairman, | want to thank the
gentleman from New York (Mr. WALSH)
who | think is one of the outstanding
Members of this body and does a great
job as chairman. | would like to say
that the $1.7 billion that is in the pipe-
line now for FEMA, we have talked to
FEMA about that. They expect that
that will probably last through the end
of the fiscal year and maybe through
the end of the calendar year. But they
expect soon after the end of this cal-
endar year that they would be very
nervous if we did not fill this pipeline
again.

Mr. ETHERIDGE. Mr. Chairman, | rise to
highlight one of the most egregious problems
in this severely deficient VA-HUD appropria-
tions bill.

Earlier today, my good friend Mr. BoyD, of-
fered an amendment to increase funding for
the Federal Emergency Management Agency
by $2.7 billion dollars, and match the Presi-
dent’s budget request for this agency.

Incredibly, when our Nation is facing poten-
tially one of the worst hurricane seasons ever
to be recorded, the majority party instead pro-
poses to cut funding for FEMA, the agency
that responds to such disasters.

For those Members whose memories are
short, let me remind them that in my state last
year, nearly 60 people lost their lives and
more than $6 billion dollars in damage oc-
curred in the space of a month, due to hurri-
canes.

My state is still suffering from the after ef-
fects of Hurricanes Dennis, Floyd and Irene,
and we are still working to get emergency as-
sistance from Congress.

The other side says: let's not have money in
the pipeline, ready to come to aid of any part
of America that suffers a disaster.

Instead, they say, we'll just take care of it in
a supplemental, even though it may mean a
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delay of months before the assistance can be
delivered.

Victims of Hurricane Floyd in North Carolina
still reside in temporary housing, and it grieves
me to think they could be hit by another hurri-
cane before they have an opportunity to finally
leave their current shelters.

The striking down of the Boyd amendment
calls into question certain priorities being set
by the other side.

Do we want to have the funds available
when disaster strikes, or do we want to make
sure we have enough money to give a $1 tril-
lion dollar tax cut?

Mr. BOYD. Mr. Chairman, |
back the balance of my time.

POINT OF ORDER

Mr. WALSH. Mr. Chairman, | make a
point of order against the amendment
because it is in violation of section
302(f) of the Congressional Budget Act
of 1974. The Committee on Appropria-
tions filed a suballocation of Budget
Totals for fiscal year 2001 on June 20,
2000 (House Report 106-683). This
amendment would provide new budget
authority in excess of the sub-
committee suballocation made under
section 302(b) and is not permitted
under section 302(f) of the Act.

I ask for a ruling from the Chair.

The CHAIRMAN. The Chair is au-
thoritatively guided by an estimate of
the Committee on the Budget, pursu-
ant to section 312 of the Budget Act,
that an amendment providing any net
increase in new discretionary budget
authority would cause a breach of the
pertinent allocation of such authority.

The amendment offered by the gen-
tleman from Florida (Mr. BoyD) would
increase the level of new discretionary
budget authority in the bill. Because of
the attending emergency designation,
the amendment automatically occa-
sions an increase in the section 302(a)
allocation to the Committee on Appro-
priations, but it does not occasion an
automatic increase in the section 302(b)
suballocation for the pending bill.

As such, the amendment violates sec-
tion 302(f) of the Budget Act.

The point of order is, therefore, sus-
tained. The amendment is not in order.

The Clerk will read.

The Clerk read as follows:

Notwithstanding any other provision of
law, the foregoing amounts are designated
by the Congress as an emergency require-
ment pursuant to section 251(b)(2)(A) of the
Balanced Budget and Emergency Deficit
Control Act of 1985, as amended: Provided,
That the entire amount shall be available
only to the extent that an official budget re-
quest for a specific dollar amount, that in-
cludes designation of the entire amount of
the request as an emergency requirement as
defined in the Balanced Budget and Emer-
gency Deficit Control Act of 1985, as amend-
ed, is transmitted by the President to the
Congress.

yield

POINT OF ORDER

Mr. COBURN. Mr. Chairman, | make
a point of order that on page 67, lines 4
through 14 constitute legislating on an
appropriation bill in violation of clause
2 of rule XXI.

I ask for a ruling from the Chair in
that regard.
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The CHAIRMAN. If no other Member
wishes to be heard, the Chair finds that
this provision explicitly supersedes ex-
isting law in violation of clause 2 of
rule XXI.

The point of order is sustained and
the provision is stricken from the bill.

The Clerk will read.

The Clerk read as follows:

DISASTER ASSISTANCE DIRECT LOAN PROGRAM
ACCOUNT

For the cost of direct loans, $1,295,000, as
authorized by section 319 of the Robert T.
Stafford Disaster Relief and Emergency As-
sistance Act: Provided, That such costs, in-
cluding the cost of modifying such loans,
shall be as defined in section 502 of the Con-
gressional Budget Act of 1974, as amended:
Provided further, That these funds are avail-
able to subsidize gross obligations for the
principal amount of direct loans not to ex-
ceed $19,000,000.

In addition, for administrative expenses to
carry out the direct loan program, $420,000.

SALARIES AND EXPENSES

For necessary expenses, not otherwise pro-
vided for, including hire and purchase of
motor vehicles as authorized by 31 U.S.C.
1343; uniforms, or allowances therefor, as au-
thorized by 5 U.S.C. 5901-5902; services as au-
thorized by 5 U.S.C. 3109, but at rates for in-
dividuals not to exceed the per diem rate
equivalent to the maximum rate payable for
senior level positions under 5 U.S.C. 5376; ex-
penses of attendance of cooperating officials
and individuals at meetings concerned with
the work of emergency preparedness; trans-
portation in connection with the continuity
of Government programs to the same extent
and in the same manner as permitted the
Secretary of a Military Department under 10
U.S.C. 2632; and not to exceed $2,500 for offi-
cial reception and representation expenses,
$190,000,000.

Mr. WALSH. Mr. Chairman,
to strike the last word.

I move

Mr. Chairman, | yield to the gen-
tleman from Ilinois (Mr.
BLAGOJEVICH).

Mr. BLAGOJEVICH. Mr. Chairman,

on May 12, 1998, 17-month-old Daniel
Keysar of Chicago, lllinois was stran-
gled to death when a portable crib at a
day care center collapsed on his throat.
Just 3 months after that, 10-month-old
William Curan of Fair Haven, New Jer-
sey suffered the same fate. At least 13
children have died in these types of
portable cribs.

These are tragic deaths, Mr. Chair-
man, causing inexpressible sorrow to
the parents. They did not have to hap-
pen. The portable cribs in which these
infants died had ben recalled 5 years
earlier, but nobody knew. Despite ef-
forts of the Consumer Product Safety
Commission to notify the public of the
dangers posed by these cribs, over 1.2
million may still be in use today.

Mr. Chairman, the Consumer Product
Safety Commission handles recalls of
defective products and would make in-
formation about these recalls more ac-
cessible to the public. Specifically, we
are seeking to establish a comprehen-
sive Consumer Product Safety Com-
mission listing all of the children’s
products subject to recall or corrective
action over the last 15 years. It would
strengthen the Consumer Product Safe-
ty Commission’s ability to notify con-
sumers of truly dangerous products and
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would enable the CPSC to monitor the
effectiveness of product recalls.
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Let us make sure that no other child
dies as a result of a product that has
been recalled and the public was not
made aware.

Mr. WALSH. Reclaiming my time,
Mr. Chairman, | share the gentleman’s
concerns; and | think it might be pos-
sible to find a solution in the con-
ference, and | will certainly bring the
gentleman’s concern to the attention
of the conferees.

Mr. MOLLOHAN. Mr. Chairman, will
the gentleman yield?

Mr. WALSH. | yield to the gentleman
from West Virginia.

Mr. MOLLOHAN. | appreciate the
gentleman’s yielding to me.

Mr. Chairman, | also share the gen-
tleman’s concerns. We can certainly
try to address this issue in the con-
ference with the other body, and | ap-
preciate the gentleman raising the
issue. It is particularly poignant, and
it certainly does need to be addressed,;
and | hope we can address it in con-
ference. | appreciate the gentleman
bringing it to our attention.

Mr. DREIER. Mr. Chairman, | move
to strike the last word.

The CHAIRMAN. Does the gentleman
from New York (Mr. WALSH) designate
the gentleman from California (Mr.
DREIER) to strike the last word?

Mr. WALSH. | do, Mr. Chairman.

Mr. DREIER. Mr. Chairman, | would
like to begin by extending congratula-
tions to the distinguished chairman of
the subcommittee, and the ranking
member, the gentleman from West Vir-
ginia (Mr. MoLLOHAN), for their fine
work under challenging circumstances.
I would also like to extend congratula-
tions to the gentleman from Indiana
(Mr. PEASE), chairing this very, very
important measure.

I rise, along with my colleague, the
gentleman from  California (Mr.
ROGAN), who shares representing Pasa-
dena, California, to bring to the atten-
tion of my friend, the gentleman from
Syracuse, New York, some concerns |
have about efforts in the other body to
transfer away from Pasadena’s Jet Pro-
pulsion Laboratory some of its impor-
tant functions. | believe these efforts
are unjustified and that they would
hinder the ability of NASA to carry
out its very important scientific mis-
sion.

As the gentleman knows, the Jet
Propulsion Laboratory is the lead U.S.
center for unmanned exploration of the
solar system. JPL has led the world in
exploring the solar system with robot-
ics spacecraft by visiting all known
planets except Pluto. Over the last sev-
eral years, JPL has saved taxpayer
money by turning to outside vendors,
wherever appropriate, and reducing its
workforce by almost 30 percent from
its 1992 high.

In fiscal year 2000, for example, 41
percent of JPL’s Telecommunication
and Mission Operations Directorate is
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already contracted out to outside ven-
dors for routine services. So they have
demonstrated a very clear and strong
commitment at JPL to contract out
whenever possible.

While JPL contracts out routine
services where appropriate, many func-
tions are not routine and cannot be
properly performed by outside vendors.
Space communications, for example,
Mr. Chairman, requires highly special-
ized capabilities. To accomplish this
mission, JPL developed the Deep Space
Network, a highly advanced system of
powerful antennae designed to commu-
nicate with our planetary missions.
The DSN is more than just a commu-
nications device, however. It is an in-
credibly powerful scientific instrument
used in many radio-astronomy experi-
ments.

Last year, Congress asked NASA to
study the idea of transferring all of
JPL’s Telecommunication and Mission
Operations Directorate to a private
contractor under the Consolidated
Space Operations Contract, also known
as CSOC. This would include the oper-
ations of the entire deep space network
as well as the flight operations of cur-
rent and future missions, including
Galileo, Cassini, Ulysses, and Voyager.
NASA conducted the study and, in a
letter to Congress, recommended
against such a transfer because the
speculative savings were based on erro-
neous assumptions and such an action
would introduce an extreme amount of
risk in the mission operations.

Now, Mr. Chairman, on behalf of my
colleague who chairs the Sub-
committee on Defense of the Com-
mittee on Appropriations, the gen-
tleman from California (Mr. LEwIS),
who is very supportive of this effort, |
would like to say that we strongly
agree, as | know my colleague, the gen-
tleman from California (Mr. ROGAN),
does, with this report that has come
out. It has come to my attention that
our friends in the other body may be
seeking to direct NASA to transfer
these functions to the CSOC contract
despite the findings that came out in
NASA'’s report. This action would be
devastating to NASA’s space explo-
ration program as well as to the men
and women who serve this Nation at
the Jet Propulsion Laboratory.

Mr. Chairman, | would ask that the
gentleman from New York (Mr. WALSH)
and his fellow House conferees strongly
oppose any attempt to cripple NASA’s
planetary exploration program by
transferring essential aspects of JPL to
an outside contractor.

Mr. WALSH. Mr. Chairman, will the
gentleman yield?

Mr. DREIER. | yield to the gen-
tleman from New York.

Mr. WALSH. Mr. Chairman, | thank
the gentleman for yielding, and | thank
him for his distinguished service on the
Committee on Rules. | want to thank
him for bringing this to our attention,
as well as the other gentleman from
California (Mr. RoGAN), who is a fighter
and an advocate for JPL.
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My goal has always been to invest
the resources of the Nation wisely.
While this means getting the most out
of every dollar we spend, it does not
mean being penny-wise and pound-fool-
ish. There is no other organization in
the world that possesses the knowledge
and the capabilities of JPL for deep
space exploration. We must fully uti-
lize the talents of the men and women
of JPL in order to succeed.

The recent difficulties in the Mars
program have taught us all the dangers
of dividing important capabilities be-
tween lab and outside contractors. |
wish to assure the gentleman that |
will not accept any proposal to transfer
these functions away from JPL.

Mr. DREIER. Reclaiming my time,
Mr. Chairman, | thank my friend for
his very supportive comments and ap-
preciate his commitment to this ex-
tremely important program and also
his kind words not only about the Jet
Propulsion Laboratory but about my
friend, the gentleman from Pasadena,
California (Mr. ROGAN).

Mr. ROGAN. Mr. Chairman, will the
gentleman yield?

Mr. DREIER. | yield
tleman from California.

Mr. ROGAN. First, Mr. Chairman, |
want to thank my good friend and
neighbor to the east, the distinguished
chairman of our Committee on Rules,
for yielding to me and also for his in-
credible leadership on this particular
area.

I also want to express, on behalf of
all of the employees and families at
JPL, our deep appreciation to the gen-
tleman from New York, our distin-
guished subcommittee chairman, for
helping us in this particular area.

The CHAIRMAN. The time of the
gentleman from  California (Mr.
DREIER) has expired.

(By unanimous consent, Mr. DREIER
was allowed to proceed for 1 additional
minute.)

Mr. DREIER. Mr. Chairman, | con-
tinue to yield to the gentleman from
California (Mr. ROGAN).

Mr. ROGAN. Mr. Chairman, what |
just wanted to share with my col-
leagues is that a visit to JPL is an in-
credible experience. When one goes
there, one sees not only the incredible
benefits they have made with respect
to space exploration but what JPL has
done for our national economy with
the spin-off technology that has come
out of there, from robotics surgery, to
breast cancer research, data compres-
sion, laser technology, global commu-
nications, and the list goes on and on.

To contract this out now would have
a devastating effect not just on JPL
but upon our technology, because we
cannot contract out the cumulative
knowledge and experience of these peo-
ple, these incredibly dedicated men and
women.

So, once again, | want to urge the
subcommittee Chairman, in his deal-
ings with the other body, to do as the
Chairman of the Committee on Rules
has suggested. Let us keep this where

to the gen-
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the knowledge is founded, and in doing
so we help not just our Nation but our
economy, as well as continuing to get
the incredible advancements we have
had in space exploration.

Mr. DREIER. Reclaiming my time
once again, Mr. Chairman, | thank my
friend for his contribution and his
strong commitment to addressing this
very, very important national need.

Mr. WALSH. Mr. Chairman, | move
to strike the last word.

Mr. Chairman, | am going to ask my
good friend and colleague, the gen-
tleman from New York (Mr. SWEENEY),
also a fellow New York Yankee fan, to
engage in a colloquy with me.

Mr. SWEENEY. Mr. Chairman, will
the gentleman yield?

Mr. WALSH. | yield to the gentleman
from New York.

Mr. SWEENEY. Mr. Chairman, |
want to thank my friend and my neigh-
bor, and | just want to say that the
chairman of the subcommittee, the
gentleman from New York (Mr.
WALSH), does great work for all of this
Nation, and we New Yorkers are par-
ticularly proud of the work that he
does.

| rise today, Mr. Chairman, with con-
cerns | have regarding an important
issue that affects my region of the
country but, sadly, | think, a growing
part of the Nation is being affected as
well, and it is certainly the greatest
environmental challenge for the Adi-
rondack Mountains of New York, and
that is the issue of acid rain.

The Members of the New York con-
gressional delegation, in particular, my
Adirondack neighbor to the north, the
gentleman from New York (Mr.
MCHUGH), as well as the subcommittee
chairman, the gentleman from New
York (Mr. WALSH), have been very ag-
gressive in combating the toxic rain
that is falling on our region and Kkilling
our lakes and forests. Specifically, |
would like to address three acid rain
monitoring programs at the EPA that |
fear are currently in danger of being
dismantled.

First, earlier this year, EPA an-
nounced a decision to discontinue fund-
ing for the Mountain Acid Deposition
Project, MADPRO, under its Office of
Research and Development. This pro-
gram is doing important work in moni-
toring cloud water chemistry and
quantifying the debilitating effects of
acid rain on our region.

Operating since 1994, the MADPRO
cloud monitoring program has located
one of its three monitoring sites at
Whiteface Mountain, in the heart of
the Adirondack Park, | know a place
near and dear to the chairman’s heart.
Thankfully, under pressure from many
of us, EPA this month reversed its ear-
lier decision to discontinue funding.
However, | remain concerned about the
long-term commitment of the EPA to
this important initiative.

Secondly, | want to express contin-
ued concern for the Clean Air Status
and Trends Network, CASTNet. In 1997,
there was concern that CASTNet was
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at risk of being defunded; and since
that time, Congress has set a floor for
the funding of that program.

Lastly, | am concerned about impor-
tant Temporally Integrated Monitoring
of Ecosystems/Long-Term Monitoring
Network, TIME/LTM, which measures
water chemistry in lakes and streams
throughout the Adirondacks and Appa-
lachian Mountains. TIME/LTM is the
only long-term network which helps us
determine whether past emission con-
trols are having their intended effect
on the environment.

TIME/LTM was initially funded at
$2.4 million in 1992, but was cut to $1.1
million in 1995 and received only
$900,000 last year. Mr. Chairman, | be-
lieve that the dwindling budget for
TIME/LTM and EPA’s attempts earlier
this year to cut funding for cloud water
monitoring stations raises serious con-
cerns about EPA’s commitment to all
three of these important long-term
acid rain monitoring programs.

I would like to make the point that
without the data showing the ecologi-
cal impact in the field, we cannot effec-
tively seek solutions to curbing acid
rain in the future. | believe that the
EPA has clearly been willing to halt
funding for CASTNet and MADPRO
over the past 5 years, and it easily jus-
tifies a funding floor for all three of
these programs.

As my colleague from New York
knows, acid rain is a cancer that is eat-
ing at the ecosystem of the Adirondack
region as well as other areas, stunting
our forests and rendering many of our
lakes and streams lifeless. So | ask the
distinguished Chairman to affirm his
commitment to the funding of these
programs and ask his help in devel-
oping language to ensure the continu-
ation of these critical acid rain moni-
toring programs.

Mr. WALSH. Reclaiming my time,
Mr. Chairman, | thank the gentleman
for his strong advocacy for this critical
ecosystem in upstate New York. As a
Member who has worked closely with
him on a number of issues, | under-
stand the importance of the acid rain
programs not only to the Adirondacks
but to the entire Eastern Seaboard.

As the gentleman knows, the Sub-
committee on VA, HUD and Inde-
pendent Agencies has consistently sup-
ported funding for acid rain monitoring
programs and would agree that a fund-
ing floor may be appropriate to ensure
they can continue to operate in the
long term. | would most certainly work
with my colleague from New York to
develop language that ensures the con-
tinued funding of these important envi-
ronmental programs.

Mr. SWEENEY. Mr. Chairman, if the
gentleman will continue to vyield, |
thank the Chairman again for his com-
mitment to fighting acid rain.

It is important to note at this time,
Mr. Chairman, a recent GAO report,
which | requested, revealed that half of
the lakes in the Adirondacks have
shown increases in nitrogen levels
since the Clean Air Act Amendments
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were signed into law in 1990. These de-
posits are at levels far higher than
EPA’s own worst-case scenario esti-
mates, and we are clearly not doing
enough.

I believe that the current evidence of
the worsening of the acid rain problem
shows that this is a time to be
strengthening the Federal Govern-
ment’s commitment to acid rain pro-
grams, not retracting it; and | once
again thank the Chairman for his com-
mitment.

The CHAIRMAN. The Clerk will read.

The Clerk read as follows:

EMERGENCY MANAGEMENT PLANNING AND

ASSISTANCE
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses, not otherwise pro-
vided for, to carry out activities under the
National Flood Insurance Act of 1968, as
amended, and the Flood Disaster Protection
Act of 1973, as amended (42 U.S.C. 4001 et
seq.), the Robert T. Stafford Disaster Relief
and Emergency Assistance Act (42 U.S.C.
5121 et seq.), the Earthquake Hazards Reduc-
tion Act of 1977, as amended (42 U.S.C. 7701 et
seq.), the Federal Fire Prevention and Con-
trol Act of 1974, as amended (15 U.S.C. 2201 et
seq.), the Defense Production Act of 1950, as
amended (50 U.S.C. App. 2061 et seq.), sec-
tions 107 and 303 of the National Security
Act of 1947, as amended (50 U.S.C. 404-405),
and Reorganization Plan No. 3 of 1978,
$267,000,000. And in addition, $5,500,000 to be
derived by transfer from the ‘‘Disaster re-
lief”” account.

RADIOLOGICAL EMERGENCY PREPAREDNESS

FUND

The aggregate charges assessed during fis-
cal year 2001, as authorized by Public Law
106-74, shall not be less than 100 percent of
the amounts anticipated by the agency nec-
essary for its radiological emergency pre-
paredness program for the next fiscal year.
The methodology for assessment and collec-
tion of fees shall be fair and equitable; and
shall reflect costs of providing such services,
including administrative costs of collecting
such fees. Fees received pursuant to this sec-
tion shall be deposited in the Fund as offset-
ting collections and will become available
for authorized purposes on October 1, 2001,
and remain available until expended.

EMERGENCY FOOD AND SHELTER PROGRAM

To carry out an emergency food and shel-
ter program pursuant to title 111 of Public
Law 100-77, as amended, $110,000,000, to re-
main available until expended: Provided,
That total administrative costs shall not ex-
ceed 3%z percent of the total appropriation.

FLOOD MAP MODERNIZATION FUND
(TRANSFER OF FUNDS)

For necessary expenses pursuant to section
1360 of the National Flood Insurance Act of
1968, $30,000,000 to be derived by transfer from
the ““Disaster relief’”” account, and such addi-
tional sums as may be received under 1360(g)
or provided by State or local governments or
other political subdivisions for cost-shared
mapping activities under section 1360(f)(2),
to remain available until expended.

NATIONAL FLOOD INSURANCE FUND
(INCLUDING TRANSFER OF FUNDS)

For activities under the National Flood In-
surance Act of 1968, the Flood Disaster Pro-
tection Act of 1973, as amended, not to ex-
ceed $25,736,000 for salaries and expenses as-
sociated with flood mitigation and flood in-
surance operations, and not to exceed
$77,307,000 for flood mitigation, including up
to $20,000,000 for expenses under section 1366
of the National Flood Insurance Act, which
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amount shall be available for transfer to the
National Flood Mitigation Fund until Sep-
tember 30, 2002. In fiscal year 2001, no funds
in excess of: (1) $55,000,000 for operating ex-
penses; (2) $455,627,000 for agents’ commis-
sions and taxes; and (3) $40,000,000 for inter-
est on Treasury borrowings shall be avail-
able from the National Flood Insurance Fund
without prior notice to the Committees on
Appropriations.

Section 1309(a)(2) of the National Flood In-
surance Act of 1968 (42 U.S.C. 4016(a)(2)), as
amended by Public Law 104-208, is further
amended by striking ‘2000 and inserting
2001,

The first sentence of section 1376(c) of the
National Flood Insurance Act of 1968, as
amended (42 U.S.C. 4127(c)), is amended by
striking ‘““September 30, 2000" and inserting
““‘September 30, 2001"".

NATIONAL FLOOD MITIGATION FUND
(INCLUDING TRANSFER OF FUNDS)

Notwithstanding sections 1366(b)(3)(B)-(C)
and 1366(f) of the National Flood Insurance
Act of 1968, as amended, $20,000,000 to remain
available until September 30, 2002, for activi-
ties designed to reduce the risk of flood dam-
age to structures pursuant to such Act, of
which $20,000,000 shall be derived from the
National Flood Insurance Fund.

GENERAL SERVICES ADMINISTRATION
FEDERAL CONSUMER INFORMATION CENTER
FUND

For necessary expenses of the Federal Con-
sumer Information Center, including serv-
ices authorized by 5 U.S.C. 3109, $7,122,000, to
be deposited into the Federal Consumer In-
formation Center Fund: Provided, That the
appropriations, revenues, and collections de-
posited into the Fund shall be available for
necessary expenses of Federal Consumer In-
formation Center activities in the aggregate
amount of $12,000,000. Appropriations, reve-
nues, and collections accruing to this Fund
during fiscal year 2001 in excess of $12,000,000
shall remain in the Fund and shall not be
available for expenditure except as author-
ized in appropriations Acts.

NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION
HUMAN SPACE FLIGHT

For necessary expenses, not otherwise pro-
vided for, in the conduct and support of
human space flight research and develop-
ment activities, including research, develop-
ment, operations, and services; maintenance;
construction of facilities including revital-
ization and modification of facilities, con-
struction of new facilities and additions to
existing facilities, facility planning and de-
sign, and acquisition or condemnation of real
property, as authorized by law; space flight,
spacecraft control and communications ac-
tivities including operations, production,
and services; and purchase, lease, charter,
maintenance and operation of mission and
administrative aircraft, $5,499,900,000, to re-
main available until September 30, 2002.
AMENDMENT NO. 33 OFFERED BY MR. CUMMINGS

Mr. CUMMINGS. Mr. Chairman, |
offer an amendment that has been des-
ignated No. 33.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment
CUMMINGS:

Page 73, line 3, after the dollar amount in-
sert the following: ““(reduced by $2,800,000)".

Page 73, line 18, after the dollar amount in-
sert the following: “(increased by
$2,800,000)"".

The CHAIRMAN. Pursuant to the
order of the House of Tuesday, June 20,

No. 33 offered by Mr.
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2000, the gentleman from Maryland
(Mr. CUMMINGS) and a Member opposed
each will control 5 minutes.

The Chair recognizes the gentleman
from Maryland (Mr. CUMMINGS).

Mr. CUMMINGS. Mr. Chairman, |
yield myself such time as | may con-
sume.

Mr. Chairman, | first want to thank
the chairman and the ranking member
for their support. I have offered this
amendment to increase funding for the
NASA University Research Centers,
better known as URCs, at 14 minority
institutions by $2.8 million.

URCs are funded through NASA'’s
Science Aeronautics and Technology
Division. The amendment is offset by
deducting the same amount from the
Human Space Flight account.
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The URC program has expanded the
Nation’s base for aerospace research,
increased participation by faculty and
students at historically black colleges
and universities and other minority
universities in mainstream research,
and increased the production of dis-
advantaged students with advanced de-
grees in NASA-related fields.

Furthermore, each research unit has
developed a broad-based competitive
research capability in areas related to
NASA’s strategic enterprises while
contributing to support the Agency’s
scientific and technical human re-
source requirements.

Under this amendment, each URC
would be eligible to receive up to $1.2
million per year, an increase of
$200,000, to support activities and oper-
ations in the subaccounts from which
they are funded. | hope the chair and
the ranking member will work with me
to ensure that this is stated in any re-
port language.

This is a great investment in our stu-
dents, and | urge support of this
amendment.

Mr. Chairman, | reserve the balance
of my time.

Mr. WALSH. Mr. Chairman, | rise in
opposition to the amendment offered
by the gentleman from Maryland (Mr.
CUuMMINGS), and | yield myself such
time as | may consume. However, | am
not in opposition.

We have considered this and we have
discussed this with the gentleman from
West Virginia (Mr. MOLLOHAN) the
ranking member. We believe this is a
friendly amendment, it is a proper use
of funds, and we think it is a good allo-
cation of funds. For that reason, | have
no objection to the amendment offered
by the gentleman from Maryland.

Mr. Chairman, | yield to the gen-
tleman from West Virginia (Mr. MoL-
LOHAN).

Mr. MOLLOHAN. Mr. Chairman, I
agree with the chairman and have no
objection. I compliment the gentleman
from Maryland (Mr. CumMMINGS) for
bringing it up.

Mr. WALSH. Mr. Chairman, | yield
back the balance of my time.

Mr. CUMMINGS. Mr. Chairman, |
yield back the balance of my time.
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The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Maryland (Mr. CUMMINGS).

The amendment was agreed to.

AMENDMENT NO. 48 OFFERED BY MR. ROEMER

Mr. ROEMER. Mr. Chairman, | offer
an amendment.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment No. 48 offered by Mr. ROEMER:

Page 73, line 3, after the dollar amount in-
sert the following: ““(reduced by
$2,100,000,000) (increased by $300,000,000)"".

Page 73, line 18, after the dollar amount in-
sert the following: “(increased by
$290,000,000) (increased by $20,000,000) (in-
creased by  $6,000,000) (increased by
$49,000,000)"".

Page 77, line 1, after the dollar amount in-
sert the following: “(increased by
$405,000,000)"".

Page 77, line 22, after the dollar amount in-
sert the following: “(increased by
$62,000,000)"".

Page 78, line 5, after the dollar amount in-
sert the following: “(increased by
$34,700,000)"".

Page 78, line 21, after the dollar amount in-
sert the following: “(increased by
$5,900,000)"".

The CHAIRMAN. Pursuant to the
order of the House of Tuesday, June 20,
2000, the gentleman from Indiana (Mr.
ROEMER) and a Member opposed each
will control 5 minutes.

The Chair recognizes the gentleman
from Indiana (Mr. ROEMER).

Mr. ROEMER. Mr. Chairman, | ask
unanimous consent to yield 10 minutes
additional time to both sides and even-
ly divided.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Indiana?

Mr. WALSH. Mr. Chairman, reserving
the right to object, if I could inquire of
the gentleman from Indiana (Mr. ROE-
MER), it is our understanding that he
has several other amendments that
have time allocated for them; and if he
would withhold from offering those
amendments, and if my colleague from
West Virginia (Mr. MOLLOHAN) who was
a part of this agreement would agree,
we could provide the additional 10 min-
utes to this amendment.

Mr. ROEMER. Mr. Chairman, an ad-
ditional 10 minutes per side to this
amendment?

Mr. WALSH. Mr. Chairman, that is
correct.

Mr. Chairman, | yield to the gen-
tleman from West Virginia (Mr. MoL-
LOHAN) for clarification.

Mr. MOLLOHAN. Mr. Chairman, if
the Chair would indulge, | do not know
how complicated this might be to do, if
it could be done in the Committee of
the Whole or done in the whole House.
But if such an agreement could be
worked out easily, I would agree to
that, give the gentleman another 10
minutes, and save us 20 minutes on the
other two amendments.

Mr. WALSH. Mr. Chairman, reclaim-
ing my time, as | understand it, there
would then be provided a total of 30
minutes in the aggregate, 15 minutes a
side, on this amendment.
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Mr. MOLLOHAN. Mr. Chairman, it
would be a total of 20 minutes, with 10
minutes on each side for this amend-
ment.

Mr. ROEMER. Mr. Chairman, | un-
derstood it to be a total of 30 minutes,
15 minutes per side.

Mr. MOLLOHAN. Mr. Chairman, we
discussed this very clearly. It would be
a total of 20 minutes on this amend-
ment No. 48, 10 minutes to a side on
that; on the other two amendments the
gentleman would be able to speak for 2
minutes just to talk about the amend-
ment and then to withdraw them and
not to exercise a point of order with re-
gard to them.

Mr. ROEMER. Mr. Chairman, if the
gentleman will continue to yield, how
about | would agree to the 10 minutes
per side on this amendment and then |
have 4 minutes to discuss my two
amendments in the next title and with-
draw the amendments?

Mr. WALSH. Mr. Chairman, | have no
objection to that. If the gentlemen are
all in agreement, | would be happy to
agree to that.

Mr. MOLLOHAN. Mr.
have no objection to that.

The CHAIRMAN. Without objection,
the gentleman from Indiana (Mr. ROE-
MER) will have 10 minutes and a Mem-
ber opposed will have 10 minutes on
this amendment.

There was no objection.

Mr. ROEMER. Mr. Chairman, | yield
myself such time as | may consume.

Mr. Chairman, | thank the chairman
and the ranking member for their gra-
cious opportunity to work through this
amendment, which oftentimes is given
an hour or 2 hours of debate.

Mr. Chairman, this amendment
would cut $2.1 billion and thereby
eliminate the Space Station, transfer
$508 million to the National Science
Foundation, and transfer another $365
million back into NASA, thereby leav-
ing over $1 billion for debt reduction,
probably the highest priority for the
American people right now to keep this
economy going and provide low inter-
est rates and low mortgage payments.

For NASA, Mr. Chairman, this is the
best of times and the worst of times. It
is the best of times in that we are suc-
ceeding in many endeavors: the Hubell
returning great pictures from space,
the Pathfinder landing on Mars and ex-
citing the American people with new
knowledge, and John Glenn saying our
senior citizens going into space can
teach us every bit as much as a 25-
year-old endeavoring into space. But
they are also the worst of times, with
a Space Station eating up $2.1 billion
and being $80 billion over budget.

Now, according to this graph, Mr.
Chairman, the initial cost of the Space
Station was $8 billion. It is now $100
billion and growing. The initial mis-
sions for the Space Station, we had
eight. Now we are down to one. | do not
think this is a good investment of the
taxpayers’ money.

Now, Bill Gates, the chairman of
Microsoft, was just up here testifying

Chairman, |
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the other day and told Congress that
the best investment we could make as
a Congress, as a people, is to invest in
research and development and science
so that we stay on the cutting edge and
keep jobs in America and export prod-
ucts abroad.

This amendment moves $508 million
into the National Science Foundation
to invest in research and development,
to invest in the American workers, to
invest in the cutting edge, and to in-
vest in American jobs.

I would conclude so that | could have
more speakers have the opportunity to
discuss this amendment by saying this:
Our dream has expanded beyond the
Space Station, outside of the universe
with the Hubell pictures and Mars; and
now with the Russians and MIR, their
space station is now being paid for by
wealthy Americans paying $20 million
to travel to MIR.

Is that the future of the American
Space Station, an expensive amuse-
ment park for the wealthy, when it can
do little else?

Mr. Chairman, | reserve the balance
of my time.

Mr. WALSH. Mr. Chairman, | yield
myself such time as | may consume.
Mr. Chairman, | rise in opposition to
the amendment offered by the gen-
tleman from Indiana (Mr. ROEMER).

Mr. Chairman, the proposed amend-
ment would delete funding for the
International Space Station and reallo-
cate the funds to various worthy pro-
grams in other portions of the bill and
designate a portion of the savings for
debt reduction.

While | may agree with the plea for
additional funds in some of the pro-
grams proposed by the gentleman from
Indiana (Mr. ROEMER), | must oppose
the amendment.

Terminating the Space Station would
end what could be the most significant
research and development laboratory
in history and cause upheaval in the
Shuttle program for years into the fu-
ture, effectively terminating NASA'’s
Human Space Flight program. It would
also render useless over a half million
pounds of hardware, much of which is
already in space.

Mr. Chairman, there are broad and
important applications for the Space
Station, not the least of which is that
there will be schoolchildren all over
the world who not only will be able to
watch with great interest the progress,
but they will see the cooperation that
the nations of the world have formed to
launch this expression of man’s hope
for the future.

The intrinsic value of the inspiration
that it will provide to our young people
is incalculable. We have children in my
school district in Syracuse who will be
providing an experiment that will go
on the Space Station. They will be
watching it, monitoring it, using the
Internet to conduct their research, and
working with colleges and scientists
throughout the world. These young
people are the people we need to get in-
volved in space and mathematics. The
Space Station will help us to do that.
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In addition, termination of the con-
tracts for the Space Station at this
time would subject NASA to liability
of about $750 million. And the amend-
ment makes no provision for these
costs. | believe it is important for ev-
eryone to understand where we stand
today with regard to the Space Sta-
tion.

The prime contractor has completed
nearly 90 percent of its development
work. U.S. flight hardware for missions
through flight 12A is at the launch site
at the Kennedy Space Center awaiting
either final testing or launch for as-
sembly.

In addition to Russia, the second
largest infrastructure provider, the
other international partners remain
committed to the station program,
having spent over $5 billion to date.

The Russian Service Module is on
schedule for a summer launch. This
element will allow a permanent crew
to be placed in orbit later this year.

NASA is actively encouraging com-
mercial participation in the station
program, having just concluded a
major multimedia collaboration.

Mr. Chairman, within one year, the
station will be inhabited by three
international crew members. In five
years, the station will be complete and
serving as an outpost for humans to de-
velop, use, and explore the space fron-
tier. We have come far, and soon the
station research will be underway. Now
is not the time to stop this incredibly
important program.

I ask all Members to oppose the Roe-
mer amendment

Mr. Chairman, | reserve the balance
of my time.

Mr. ROEMER. Mr. Chairman, | yield
2 minutes to the gentleman from lowa
(Mr. GANSKE), a cosponsor of the bipar-
tisan amendment.

Mr. GANSKE. Mr. Chairman, | thank
the gentleman from Indiana for yield-
ing me the time. | will try to save a lit-
tle time.

Mr. Chairman, the International
Space Station is a failure and it is a
misuse of taxpayer money. In 1983,
Ronald Reagan first presented the idea
of the Space Station and NASA pre-
dicted the cost would be $8 billion.

Between 1985 and 1993, we spent $11.4
billion on this project and never sent
anything to orbit. So we started over
and, voila, we had the International
Space Station.

In 1993, NASA told us that the sta-
tion would cost $17.4 billion to build,
would be completed in the year 2002,
and would be operational for 10 years.
They told us the total operational
costs from construction to decommis-
sioning would be $72.3 billion. We were
presented with a new program that
would cost twice as much and that
would last one-third as long.

And this was a good idea?

As my colleagues can see from my
chart, since 1993 we have spent more
than $2 billion every year. With fund-
ing provided in this bill, we will have
spent $25.4 billion since 1995. Construc-
tion is 4 years behind schedule and is
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expected to cost the U.S. around $26
billion. That is 50 percent above the
original quote.

The United States is expected to pay
74 percent of construction costs. If this
Station is completed and if it becomes
operational, the United States is sched-
uled to pay 76 percent of operational
costs. And we call that an Inter-
national Space Station?

The United States is the only coun-
try expected to make cash payments
for this Station’s operating expenses.
The other countries will reimburse
through in-kind contributions.

1430

Where is the international commit-
ment? Vote for this amendment. It re-
stores necessary funding to the Na-
tional Science Foundation; it boosts
successful NASA programs; and it re-
duces the national debt.

Mr. WALSH. Mr. Chairman, | yield 3
minutes to the gentleman from West
Virginia (Mr. MOLLOHAN).

Mr. MOLLOHAN. Mr. Chairman, once
again we are faced with an amendment
to kill the International Space Station
and once again | rise in the strongest
possible opposition to that amendment.

Last year, | said that the time for de-
bate on this issue had passed. It was
true then, and it is certainly true
today. It is even more true today. All
of these arguments that are being ad-
vanced against the International Space
Station were applicable a long time
ago. We have now a functional Space
Station in Earth’s orbit. We have a
team of astronauts who have just re-
turned from a resupply, repair, and
reboost mission to that station and by
the end of this summer, the launch of
the long-awaited Russian service mod-
ule will allow the station to be inhab-
ited by humans.

Mr. Chairman, the gentleman from
Indiana would throw all of that away,
flushing literally tens of billions of dol-
lars down the drain, money invested by
the United States and also money in-
vested by our international partners,
yes, by Russia, Canada, Japan, ltaly,
and France to name just a few. Pulling
out of the joint effort at this stage is,
in my judgment, irresponsible.

Mr. Chairman, we have had a number
of recent votes on this issue. | think
from 1992 to date, a series of maybe
eight or nine votes on this issue. In
each instance, the body has expressed
its solid support and increasing support
for the International Space Station.
There is simply not much else to say in
this debate. It has all been said so
many times before during those years.

But let us be honest. This amend-
ment is not really about anything else
other than Killing the Space Station,
however attractive some of the ac-
counts are to where the money is
spent. This debate has been decided in
the past. | urge defeat of the gentle-
man’s amendment.

Mr. ROEMER. Mr. Chairman, | yield
1 minute to the gentlewoman from
California (Ms. WOOLSEY).

CONGRESSIONAL RECORD —HOUSE

(Ms. WOOLSEY asked and was given
permission to revise and extend her re-
marks.)

Ms. WOOLSEY. Mr. Chairman, | sug-
gest we can do better by our budget
and by our children by investing the
Space Station money in more worthy,
reliable programs, both at NASA and
in other areas of the science budget as
well as reducing our national debt.

Mr. Chairman, what could we do with
$2.1 billion? We could fund the National
Institutes of Health for 16 years. We
could provide low-income heating as-
sistance for thousands of families; or
fund child immunization programs na-
tionwide. We could also clean up our
Superfund sites, fund drug prevention
programs, provide Head Start to our
children in need, pay our debt to the
United Nations, and provide a tax cut
for working families. These are invest-
ments we should be making for our
children and for their future. | strongly
believe that the Space Station is a case
of misplaced priorities. With the many
needs here on Earth, the Space Station
is just too expensive. We need to shore
up our Social Security system and pro-
tect Medicare and Medicaid. This
amendment must be passed.

Mr. WALSH. Mr. Chairman, 1 yield
1% minutes to the gentleman from Ala-
bama (Mr. CRAMER), a member of the
subcommittee.

Mr. CRAMER. | thank the chairman
of the subcommittee for yielding me
this time.

Mr. Chairman, 9 years we have been
at this. The gentleman from West Vir-
ginia, the ranking member, referred to
the number of votes that we have had
before. When we add in the authorizing
committee battles that we have had
over the Space Station issue and now
this battle as well, it seems like we
have voted hundreds of times on this
amendment. We need to give our sup-
port to the good NASA employees that
have given their careers to building the
Space Station program. This is not the
time to pull the rug out from under
this program. As we speak, the prime
contractor is 90 percent through devel-
oping the hardware. As we speak, there
are 12 International Space Station pay-
loads already at the Kennedy launch
site. Just last month, the shuttle
dropped off 2,000 pounds of supplies for
the first crew.

We have got numerous experiments
and other scientific projects that will
be carried aboard the Space Station
project as well. It is up there. We need
to give our support to this program.

If there ever was a time to discuss
this issue, it was years and years ago.
The gentleman from Indiana is wrong
now. He was wrong then. We have been
at this for 9 years. Give it a rest.

Mr. ROEMER. Mr. Chairman, | yield
1 minute to the gentleman from Ten-
nessee (Mr. DUNCAN) in support of my
bipartisan amendment.

Mr. DUNCAN. Mr. Chairman, | rise in
strong support of this amendment. As
both the gentleman from Indiana (Mr.
ROEMER) and the gentleman from lowa
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(Mr. GANSKE) mentioned, the original
estimate on the cost for this Space
Station was $8 billion in 1984. The old
Washington con game or shell game is
at work here again, drastically low-
balling the original estimate of cost
and then spreading the funding around
to as many congressional districts as
possible to try to get political support.

Seven years after the start of this in
1991, an extraordinary coalition of 14
leading scientific groups came out
strongly against the Space Station be-
cause of the tremendous drain on fund-
ing from other worthwhile scientific
projects. Robert L. Park, executive di-
rector of the American Physical Soci-
ety, has estimated the full cost to build
and equip the station to be $118 billion
and said, “If you include operating
costs over what NASA claims will be a
30-year life, it comes to an S&L-bail-
out-sized $180 billion.”

This, Mr. Chairman, is going to go
down as probably the biggest boon-
doggle in the history of this Congress.
I know this is probably a losing effort,
but | admire the gentleman from Indi-
ana’s courage and perseverance; and |
urge support for his amendment.

Mr. WALSH. Mr. Chairman, | yield 1
minute to the gentleman from Texas
(Mr. HALL), the distinguished ranking
member of the full Committee on
Science and a strong advocate of the
Space Station program.

(Mr. HALL of Texas asked and was
given permission to revise and extend
his remarks.)

Mr. HALL of Texas. Mr. Chairman,
here we go again. Of course | oppose
this amendment. | have opposed it ever
since the gentleman from Indiana has
been in Congress. | hope | am opposing
it for the next 10 years with him be-
cause he is a wonderful guy; he just has
a lousy amendment.

He is continuing that tradition even
though the first segment of the Inter-
national Space Station is already in
orbit and operational and additional
elements of the station are awaiting
launch from Cape Kennedy. There are
so many reasons. | will just say that we
are here in the annual argument again.
It has been argued before time and
time again. It has never passed. | think
if it should pass this station to go on to
the next station that we would have
every hotel and every eating establish-
ment within 100 miles of here covered
by school children and university peo-
ple and people across the country that
know that this is the future of Amer-
ica. We have to have a Space Station.
We need it for many reasons: medical,
all types of electronic fallout, national
defense. You name it; we need it.

I urge my colleagues to vote against
the amendment.

Mr. ROEMER. Mr. Chairman, | yield
1 minute to the gentleman from Wis-
consin (Mr. KIND).

(Mr. KIND asked and was given per-
mission to revise and extend his re-
marks.)

Mr. KIND. I thank the gentleman for
yielding me this time.
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Mr. Chairman, | rise today in support
of my friend from Indiana’s amend-
ment. It is time for this Congress to fi-
nally realize that previous Congresses
have simply made a bad investment de-
cision. But let me preface my remarks
by saying that there is no bigger cheer-
leader for NASA at the space program
in this Congress than myself who has
the privilege of representing the home-
town area of Deke Slaton, one of the
original Mercury astronauts, and one
of the current Shuttle astronauts,
Mark Lee. But what started out as an
$8 billion commitment from the Amer-
ican taxpayer to the international
space station has now ballooned to
over $100 billion and the cost is increas-
ing. It is time for this Congress to at
least take action to save the American
taxpayer additional billions of dollars.

I like what the Roemer amendment
does by dedicating a large portion of
the savings to national debt reduction
which we know is going to pay back
economic dividends to the American
people as well as makes a healthy in-
vestment in the National Science
Foundation. | do not think it is too
bold to predict that over the next cou-
ple of decades, we are probably going to
see more scientific discoveries than we
have seen in the last 300 years.

This Congress has an obligation as the rep-
resentatives of this democracy to invest heav-
ily in science so that we make these break-
throughs first rather then a dictatorial power
who might see these scientific discoveries for
nefarious purposes. That's why increased sup-
port for the National Science Foundation is so
important.

I, like many Americans, am very supportive
of NASA'’s efforts to explore the universe and
expand our knowledge of space, but | do not
support such efforts at any price. What must
be questioned is the tremendous cost that the
American taxpayers are facing today to per-
petuate a space station that many in the sci-
entific community believe has limited value.
That is why | support canceling the Inter-
national Space Station.

The space program has exceeded all
spending predictions and failed to achieve its
intended mission. In 1993, NASA said con-
struction of the space station would be fin-
ished in June 2002 and the entire program
would cost $72.3 bhillion. Recent estimates,
however, place the cost at nearly $100 billion
and we are still years away from completion.
In fact, NASA had to launch a shuttle mission
last month to apply boosters to the station be-
cause it was falling from its orbit by 1.5 miles
each week.

Additional problems have occurred recently,
such as those in Huntsville, Alabama, where
two parts of the space station, valued at
$750,000 were mistakenly discarded in a land
fill. These tanks were never found and had to
be replaced at an additional expense.

Yet, knowing that the space station has be-
come a budgetary black hole, Congress con-
tinues to spend billions of taxpayers’ dollars
year after year to fund such an expensive pro-
gram.

How can we justify the space station when
our country is being forced to make tough de-
cisions about how to fund Social Security for
seniors, how to ensure that our children have
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a quality education system, how to shore up
Medicare, and how to reduce our $5.7 trillion
national debt? We must stop this annual
waste of money and better prioritize our in-
vestment decisions.

It is essential that we continue to scrutinize
the projects upon which our Government
spends taxpayer money and | commend my
colleagues who support this amendment and
continue to speak out against the Budgetary
Black Hole known as the International Space
Station.

Mr. Chairman, | urge my colleagues to sup-
port this amendment to terminate this failed
program and do what is right for our citizens.

Mr. WALSH. Mr. Chairman, | yield 1
minute to the gentleman from Texas
(Mr. GREEN).

Mr. GREEN of Texas. Mr. Chairman,
| thank the gentleman for allowing me
to oppose the Roemer amendment one
more time. | sometimes think like
Yogi Berra that it is deja vu all over
again. Or maybe like the movie Ground
Hog Day, every year we keep experi-
encing the same thing.

I join my colleague from Texas in
saying that the gentleman from Indi-
ana is a great person with a bad
amendment. Again, the International
Space Station represents the future of
our space exploration. It will be a high-
tech laboratory with innovations. It
will have countless applications to the
daily lives of Americans. It represents
an era of international cooperation
from which everyone will benefit.

If Congress does undermine the fund-
ing for the International Space Station
by passing this amendment, it will rep-
resent a major reversal in the commit-
ment made to the program’s stability
over the years. It will be a betrayal to
our international partners. Among the
criticisms are that the cost for the life
cycle of the Space Station has dra-
matically risen over the years. In fact,
the cost for the life cycle of the Space
Station has gone up only 2 percent in
the last 3 years. Critics have charged
that the funding for the Space Station
will push out smaller space exploration
endeavors, like Mars Pathfinder and
Hubbell. That is just simply not true.
We will use this platform for those.

Mr. ROEMER. Mr. Chairman, | yield
1 minute to the gentlewoman from
Michigan (Ms. RIVERS).

Ms. RIVERS. Mr. Chairman, in my 6
years in Congress | have consistently
voted to stop the fiscal hemorrhaging
represented by the International Space
Station. Because | have done so, | often
have constituents in a surprised tone
ask me how | can be against space-
based research. My answer is that | am
not against space research. In fact, |
am ardently for such science. Unfortu-
nately, the International Space Sta-
tion does not advance the scientific
mission of NASA and actually threat-
ens the scientific payoff the United
States can expect from the agency.

Evidence today shows that few non-
NASA scientists believe the project has
scientific value. And continuous cost
overruns suck the air out of worth-
while programs, making it unlikely we
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will be able to duplicate the success of
missions like the Pathfinder.

Mr. Chairman, the pro space science
vote is the no Space Station vote.

Mr. ROEMER. Mr. Chairman, | yield
myself the balance of my time.

The Roemer-Ganske-Woolsey-Dun-
can-Rivers-LoBiondo- Roukema-Kind-
Camp-Ramstad bipartisan amendment
is strongly supported by the Taxpayers
for Common Sense, the National Tax-
payers Union, Citizens Against Govern-
ment Waste, the Concord Coalition,
and Citizens for a Sound Economy. Ten
leading scientific associations, includ-
ing the American Physical Society, the
Carnegie Institution, and the American
Society of Cell Biologists also support
it.

I encourage bipartisan support to
stop the Space Station and invest in
the National Science Foundation and
debt reduction.

Mr. WALSH. Mr. Chairman, | yield
the balance of my time to the gen-
tleman from Texas (Mr. LAMPSON).

Mr. LAMPSON. | thank the gen-
tleman for yielding me this time.

Mr. Chairman, terminating the Inter-
national Space Station would end what
could be the most significant research
and development laboratory in history
and cause a complete upheaval of the
shuttle program for years into the fu-
ture, effectively terminating NASA'’s
human space flight program.

High-cost growth often cited as the
reason to terminate the Space Station
is simply not the case. The initial con-
gressional budget projection for ISS
from 1994 to 2000 was approximately
$14.5 billion. During those years, actual
expenditures have totalled $15.8 billion,
reflecting a growth of less than 10 per-
cent. Termination costs could total
over $750 million. And the prime con-
tractor has completed nearly 90 per-
cent of its development work. In addi-
tion, Russia and the other inter-
national partners remain committed to
the ISS and have spent over $5 billion
to date. Within 1 year, the ISS will be
inhabited by three international crew
members. In 5 years, the Space Station
will be complete and serving as an out-
post for humans to develop, use, and
explore the space frontier.

We have come so far and soon the ISS
research will be under way. The last 2
decades have seen magnificent high-
tech growth in this world. Imagine
what this facility will do for the chil-
dren and education in the next 2 dec-
ades and beyond. Vote no on this mis-
guided amendment.

Ms. JACKSON-LEE of Texas. Mr. Chair-
man, | rise today to oppose the Roemer-
Ganske-Woolsey-Duncan et al. amendment to
H.R. 4635, the VA-HUD-Independent Agen-
cies Appropriations Act.

We cannot squander this historic opportunity
to invest in America’s future; if approved, this
amendment to the VA-HUD Appropriations
measure risks doing just that.

Despite the shortcomings of this bill, there
are some commitments that have been se-
cured and need to be preserved. Our ability to
reach the stars is an important priority, which
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will ensure that America remains the pre-
eminent country for space exploration.

Although this measure is destined to be ve-
toed in its current form, | believe the $13.7 bil-
lion appropriation, $322 million (2 percent)
less than requested by the administration,
could have been even more generous.

But the amendment offered to completely
eliminate funding for the international space
station would be entirely reckless and would
abandon our commitment to the American
people.

Although many of us would have clearly
preferred to vote on a bill that includes more
funding for other NASA priorities, Veterans
Administration and National Science Founda-
tion programs, such increases should not off-
set the money appropriated for our inter-
national space station.

The measure provides $2.1 billion for con-
tinued development of the international space
station, and $3.2 billion for space shuttle oper-
ations. We need to devote additional per-
sonnel at NASA's Human Flight Centers to en-
sure that the high skill and staffing levels are
in place to operate the Space Shuttle safely
and to launch, as well as assemble the Inter-
national Space Station.

Mr. Chairman, | am proud the Johnson
Space Center and its many accomplishments,
and | promise to remain a vocal supporter of
NASA and its creative programs. NASA has
had a brilliant 40 years, and | see no reason
why it could not have another 40 successful
years. It has made a tremendous impact on
the business and residential communities of
the 18th Congressional District of Texas, and
the rest of the nation.

The reality is that we have a historic oppor-
tunity to continue paying down the debt while
passing an appropriations measure that ade-
quately meets the needs of those that have
been left behind in the New Economy.

In closing, | hope my colleagues will vote
against this amendment and the bill so that we
can get back to work on a common sense
measure that invests in America’s future,
makes affordable housing a reality across
America, and keeps our vital NASA program
strong well into the 21st century.

Mr. SENSENBRENNER. Mr. Chairman, |
rise in opposition to the gentleman’s amend-
ment.

The International Space Station represents
a unique scientific opportunity to perform re-
search. Research which will lead to innova-
tions and breakthroughs that will improve the
quality of life for all of us. NASA has already
grown crystals aboard the Shuttle that have
provided scientists with useful insights into the
mechanisms of crystal growth. Information
gained on crystal growth will make it easier
and more predictable to develop specialized
materials on Earth. During relatively short du-
ration Shuttle missions scientists have gained
a better understanding of underlying biological
mechanisms that will help us understand bal-
ance and hearing in humans. Of particular in-
terest has been research aboard the Shuttle
which has given scientists a better under-
standing of the structure of a specific strain of
the flu virus that kills 3,000 infants in the U.S.
annually, providing pharmaceutical manufac-
turers key information needed to develop anti-
bodies.

Clearly, research aboard the Shuttle in the
zero gravity environment of space has led to
keen insights into various scientific phe-
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nomena. However, this is only a fraction of the
scientific discoveries enabled by the Space
Station. The Shuttle can only fly a handful of
times per year and only a couple weeks at a
time. On the other hand, the Space Station
enables research to be conducted 365 days a
year.

Scientific discovery and technological devel-
opment are the key drivers behind our pros-
perity. We must not turn our backs on the pay-
offs that research on the Space Station can
provide to improve life on Earth for all of us.
Because our children and grandchildren will
benefit most from that research, | urge that the
proposed amendment be rejected.

Mr. LOBIONDO. Mr. Chairman, | rise in sup-
port of the amendment offered by Mr. ROE-
MER. After countless missed deadlines, tech-
nical glitches, cost overruns, and a lack of
support from our so-called “partners,” it's time
we face facts; the International Space Station
program must end.

The original estimate for the first space sta-
tion put the cost of such an endeavor at $8
billion dollars. Congress ended up spending
$11.4 billion and what it got was a failed pro-
gram that offered little hardware, and no
launch. Since this program did not work, Con-
gress needed a new way to waste taxpayer
dollars. So in 1993 this new program was
called the International Space Station.

NASA recently estimated the cost of build-
ing this station through completion, whenever
that will be, at well over $26 billion. This esti-
mate does not even include the billions of dol-
lars a year it will take to maintain the station
after that. What's more, our so-called “part-
ners,” Japan, Canada, and 10 other countries,
are only required to collectively spend $9 bil-
lion. It seems the partners of the International
Space Station actually share little more than a
name. Once again the United States is left
holding the bag.

On March 16, 2000, Mr. Allen Li, Associate
Director, National Security and International
Affairs Division of the Government Accounting
Office gave testimony before the House
Science Subcommittee on Space and Aero-
nautics saying Russia is still not complying
with the space station’s safety requirements.
His testimony states the Russian Control and
Service Modules have not met NASA guide-
lines to protect the station from orbiting debris,
yet NASA said this risk was “acceptable.”
NASA is still reviewing other safety concerns
including excessive noise levels and outright
operational failure. Where billions of dollars
are concerned and, more importantly, human
life, is any risk acceptable? My greatest fear is
that NASA is ignoring quality standards in a
futile attempt to justify this albatross.

It is for these reasons | fully support Mr.
ROEMER’s amendment to the Veterans Admin-
istration-Housing and Urban Development Ap-
propriations bill for FY 2001. This amendment
transfers the $2.115 billion appropriated to the
International Space Station and places it in the
National Science Foundation and in other val-
uable NASA programs. Additional money will
go towards paying down the national debt.

Mr. Chairman, enough is enough. Congress
has already dumped too much into this space
station, to no benefit. | believe we should give
America’s taxpayers a break by canceling the
International Space Station.

Mr. KUCINICH. Mr. Chairman, | rise in op-
position to the Roemer amendment to H.R.
4635, VA-HUD-Independent Agencies Appro-
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priations for FY 2001 to terminate the Inter-
national Space Station. As Co-Chair of the
Congressional Aerospace Caucus, | strongly
support continued funding for the International
Space Station (ISS). The Space Station is crit-
ical for NASA to maintain America’s leadership
in space exploration, research and technology.
In addition, this international endeavor fosters
peaceful relationships among 16 countries by
collaborating on mutual goals for the benefit of
humankind.

The practical benefits to space exploration
are countless. It is proven that for each tax
dollar we spend in space, we receive a $9 re-
turn here on Earth in new products, new tech-
nologies and improvements for people around
the world. Research in the Space Station’s
unique orbital laboratory will lead to discov-
eries in medicine, materials and fundamental
science. Space station research will build on
proven medical research conducted on the
Space Shuttle to benefit diseases such as
cancer, osteoporosis and AIDS. Medical
equipment technology developed for early as-
tronauts are still paying off today. For exam-

le:

P NASA developed a “cool suit” for the Apollo
missions,which is now helping to improve the
quality of life of multiple sclerosis patients.

NASA technology has produced a pace-
maker that can be programmed from outside
the body.

NASA developed instruments to measure
bone loss and bone density without pene-
trating the skin which are now being used by
hospitals.

NASA research has led to an implant for de-
livering insulin to diabetics that is only 3
inches across which provides more precise
control of blood sugar levels and frees dia-
betics from the daily burden of insulin.

Second,the ISS enhances US economic
competitiveness by providing an opportunity
for the private sector to use the technologies
and research applications of space. This will
increase the number of high-tech jobs and
economic opportunities available today and for
future generations.

Third, the Space Station serves as a virtual
classroom for students of all levels and ages.
Innovative programs have been designed that
will allow students to actively participate in re-
search on board the Station. Our commitment
to long-term research and development will
encourage today’s youth to consider careers
in science and technology, fields where Amer-
ican workers are desperately needed.

With nearly 90 percent of the International
Space Station development completed, we are
only months away from having a permanent
human presence in low orbit and beginning
the research that holds so much promise for
the global community. Ending progress on the
ISS now would require NASA to scrap billions
of dollars of hardware that has been designed
and developed for the ISS. Furthermore, we
would be throwing away years of international
cooperation and ending the peacetime col-
laboration in history.

| urge my colleagues to ensure that the
United States remains at the forefront of
space research. Vote NO on the Roemer
amendment.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Indiana (Mr. ROEMER).

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.
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Mr. ROEMER. Mr. Chairman, | de-
mand a recorded vote, and pending
that, | make the point of order that a
quorum is not present.

The CHAIRMAN. Pursuant to House
Resolution 525, further proceedings on
the amendment offered by the gen-
tleman from Indiana (Mr. ROEMER) will
be postponed.

The point of no quorum is considered
withdrawn.
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Mr. WALSH. Mr. Chairman,
to strike the last word.

Mr. Chairman, | yield to the distin-
guished gentleman from Missouri (Mr.
HULSHOF) to enter into a colloquy.

Mr. HULSHOF. Mr. Chairman, |1
thank the gentleman from New York
(Mr. WALSH) for yielding to me. As my
good friend, the gentleman from New
York (Mr. WALSH) the chairman of the
Subcommittee VA, HUD and Inde-
pendent Agencies knows, in a 6-hour
time frame between May the 6 of this
year and Sunday morning, May the 7,
15 inches of rain fell in parts of my dis-
trict. As a result of some severe flash
flooding, two lives were lost, over 200 of
my constituents were left homeless and
numerous businesses have suffered
property damage.

Recognizing the severity of these
damages caused by the flooding, the
President on May the 12 of this year
designated three Missouri counties,
Franklin County, Gasconade and Jef-
ferson County as Federal disaster
areas.

Believing that a precedent had been
set by Congress in their dealings with
past disasters, the Mayor of the City of
Washington, Missouri submitted to me
a request for an appropriation that
would permit their city to implement a
flood buyout and relocation program.

Though a specific line item was not
used to secure relief for the victims of
past floods, it is my understanding
that a precedent was set by allowing
money through the Housing and Urban
Development’s Community Develop-
ment and Block Grants program to pay
for buyouts, to pay for relocation and
mitigation in communities in North
Dakota, South Dakota, and Minnesota.

While | certainly, Mr. Chairman,
would prefer that more money be made
available in the Community Develop-
ment Block Grant program for the
State of Missouri to pay for the buyout
and relocation of businesses impacted
by this flash flood, | do recognize the
budgetary hardships that the gen-
tleman from New York (Chairman
WALSH) has encountered in crafting
this fiscal year 2001 bill.

Mr. Chairman, | had considered offer-
ing an amendment to waive the Com-
munity Development Block Grant low-
and moderate-income requirements for
those areas affected by the major dis-
aster that was the subject of this May
6 and 7 flood. However, | also recognize
that the provisions of such a proposal
would constitute legislating on an ap-
propriations bill and would have been
ruled out of order.

I move

CONGRESSIONAL RECORD —HOUSE

Mr. Chairman, recognizing that at
this point there is little that this body
can do, | would ask the gentleman from
New York (Mr. WALSH) should an op-
portunity present itself to help those
families and businesses that were se-
verely impacted for him to look for
that and grasp that opportunity on be-
half of those families and businesses.

Mr. Chairman, | want to thank the
gentleman from New York (Mr. WALSH)
for his willingness to work with me to
address this very critical and serious
situation.

Mr. WALSH. Mr. Chairman, | thank
the gentleman from Missouri (Mr.
HuLsHoOF) for his hard work on behalf
of his constituents who have been so
severely impacted by these flash
floods. The gentleman has been abso-
lutely diligent about bringing this to
the attention of the subcommittee, to
protect his constituents and rightly so.
Congress is working within an ex-
tremely tight budget again this year,
and the subcommittee thanks the gen-
tleman for his cooperation working
within these restrictions.

Accordingly, | intend to work in con-
ference to find a reasonable solution to
this problem.

Mr. BOEHLERT. Mr. Chairman, will
the gentleman from New York (Mr.
WALSH) yield to me for the purpose of
engaging in a colloquy on another sub-
ject?

Mr. WALSH. | yield to the gentleman
from New York.

Mr. BOEHLERT. Mr. Chairman, H.R.
4635 includes bill language that would
prevent EPA from finalizing or imple-
menting changes to the Agency’s
TMDL program that are based on the
August 23, 1999 proposed rule during
fiscal year 2001. This limitation is con-
sistent with my own position that, due
to the overwhelming opposition from
groups as diverse as the United States
Conference of Mayors, Friends of the
Earth, Earth Justice Legal Defense
Fund, the Sierra Club, the Clean Water
Industry Coalition, the National Fed-
eration of Independent Business, the
American Foreign Bureau Federation
and the American Forest and Paper As-
sociation, EPA should withdraw its Au-
gust 23, 1999 TMDL proposals and go
back to the drawing board.

However, | also want to make sure
that H.R. 4635 also is consistent with
my position that State work on
TMDLs continues as expeditiously as
possible, in accordance with EPA’s ex-
isting regulations, while work on a new
proposal is underway.

Mr. WALSH. Mr. Chairman, the gen-
tleman from New York (Mr. BOEHLERT)
can be assured that the committee in-
tends States to move forward as expe-
ditiously as possible, with the develop-
ment and implementation of TMDLs
under current regulatory authorities.
This is one of the primary purposes of
the $130 million increase in funding for
State Clean Water programs under sec-
tion 106 of the Clean Water Act.

The committee expects States to use
these resources in part to fill the data
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gaps identified by GAO in their March
2000 report on data quality and to de-
velop and implement TMDLs that are
scientifically and legally defensible.

Mr. BOEHLERT. Mr. Chairman, in
addition, | would like to seek clarifica-
tion of the committee’s intent if EPA
ignores my request and the requests of
other Members of Congress, our Na-
tion’s mayors, major environmental
groups, agricultural groups, forestry
groups and industry groups and final-
izes this rule within an effective date
that occurs prior to the enactment of
H.R. 4635.

The CHAIRMAN. The time of the
gentleman from New York (Mr. WALSH)
has expired.

(By unanimous consent, Mr. WALSH
was allowed to proceed for 1 additional
minute.)

Mr. BOEHLERT. If the gentleman
will continue to yield, some have sug-
gested that if EPA’s new TMDL rules
go into effect, existing regulations will
be removed from the Code of Federal
Regulations and the language of H.R.
4635 will not reinstate those existing
regulations.

Mr. WALSH. Mr. Chairman, | thank
my friend for his advocacy. If EPA re-
fuses to withdraw the TMDL rules and
issues final rules with an effective date
that will occur before enactment of
this legislation, | will work with the
Senate in conference to ensure that the
TMDL regulation in effect today re-
main in place.

Mr. BOEHLERT. Mr. Chairman, |
want to thank the gentleman for his
leadership, and it is pleasure to work
in partnership with him.

The CHAIRMAN. The Clerk will read.

The Clerk read as follows:

SCIENCE, AERONAUTICS AND TECHNOLOGY

For necessary expenses, not otherwise pro-
vided for, in the conduct and support of
science, aeronautics and technology research
and development activities, including re-
search, development, operations, and serv-
ices; maintenance; construction of facilities
including revitalization, and modification of
facilities, construction of new facilities and
additions to existing facilities, facility plan-
ning and design, and acquisition or con-
demnation of real property, as authorized by
law; space flight, spacecraft control and
communications activities including oper-
ations, production, and services; and pur-
chase, lease, charter, maintenance and oper-
ation of mission and administrative aircraft,
$5,606,700,000, to remain available until Sep-
tember 30, 2002.

AMENDMENT NO. 39 OFFERED BY MR. MOLLOHAN

Mr. MOLLOHAN. Mr. Chairman, |
offer an amendment.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment No. 39 offered by Mr. MoL-
LOHAN:

Page 73, line 18,
amount the following:
$322,700,000)"".

The CHAIRMAN. Pursuant to the
order of the House of Tuesday, January
20, 2000, the gentleman from West Vir-
ginia (Mr. MOLLOHAN) and the gen-
tleman from New York (Mr. WALSH)
each will control 30 minutes.

insert after the dollar
“(increased by
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Mr. WALSH. Mr. Chairman, | reserve
a point of order against the amend-
ment of the gentleman from West Vir-
ginia (Mr. MOLLOHAN).

The CHAIRMAN. The gentleman
from New York reserves a point of
order.

The Chair recognizes the gentleman
from West Virginia (Mr. MOLLOHAN).

Mr. MOLLOHAN. Mr. Chairman, |
yield myself 3 minutes.

Mr. Chairman, let me express appre-
ciation to my dear friend and col-
league, the gentleman from Alabama
(Mr. CRAMER) for his assistance in
working on this amendment and work-
ing on NASA issues generally. The gen-
tleman is a real champion for NASA
funding and he has a passionate con-
cern for the underfunding of some of
the accounts that we are trying to ad-
dress here today. | just want to give a
special note of appreciation to him for
his assistance.

This amendment, Mr. Chairman,
would accomplish a simple goal: to
bring NASA’s long-reduced budget up
to the President’s requests. After years
of repeated cuts the administration has
proposed a modest increase for NASA,
only 3.2 percent, but it is a modest in-
crease and barely takes care of infla-
tion. Indeed, the gentleman from New
York (Chairman WALSH) has done his
best to fund NASA in this bill, and we
express appreciation for him for those
efforts.

Let me briefly explain why | think
there are some accounts that deserve
funding. The so-called Living With a
Star Initiative that would help us un-
derstand the Sun’s behavior, extremely
important, Mr. Chairman, when to ex-
pect sun flares, when to expect these
abnormalities affect us here on Earth.
Mr. Chairman, my amendment would
provide $16.5 million to that end.

Secondly, the bill before us com-
pletely eliminates funding for the
space launch initiative, extremely im-
portant, including funding for ad-
vanced technology research on the next
generation Space Shuttle, as well as
ongoing work on two experimental ve-
hicles, the X34 and the X37.

My amendment, Mr. Chairman,
would provide $260 million for this pur-
pose, which represents $30 million less
than the President’s requests, but it at

least gets significant amounts of
money on those very important
projects.

Thirdly, my amendment would pro-
vide $39.1 million to the aviation sys-
tem capacity program for a total of
$49.2 million. This important ongoing
program of research and development
has the goal of improving air traffic
control and reducing airport and aero-
space congestion.

Finally, my amendment provides $7
million for the small aircraft transpor-
tation system, to develop technology
for use in improving utilization and
safety of general aviation airports and
aircraft, which have the highest acci-
dent rate of all modes of transpor-
tation, Mr. Chairman. This is an area
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that we desperately need to put these
additional funds.

Let me restate that by offering this
amendment, | am in no way intending
to criticize my chairman, the gen-
tleman from New York (Mr. WALSH) for
his hard work in crafting this bill. We
simply did not have enough money to
go around and hopefully we will as we
move forward.

We have, however, | think, with this
amendment, put important resources
back into NASA’s programs that were
underfunded so that it can carry out
these important responsibilities.

Mr. Chairman, | reserve the balance
of my time.

The CHAIRMAN. Does the gentleman
from New York (Mr. WALSH) continue
to reserve his point of order?

Mr. WALSH. Yes, | do, Mr. Chairman.

The CHAIRMAN. The gentleman
from New York continues to reserve
his point of order.

Mr. WALSH. Mr. Chairman, | yield
myself such time as | may consume.

Mr. Chairman, | reluctantly oppose
the amendment of the gentleman from
West Virginia (Mr. MOLLOHAN). As we
all know, there is no offset for this, but
we are certainly sensitive to the desire
of the gentleman to provide these funds
where they are needed. Unfortunately,
we do not have the additional funds to
provide under our allocation. If, per-
haps, later in the process, additional
funds come available, we would be
happy to work with the gentleman to
resolve this. At this time, | must con-
tinue to hold a point of order against
him.

Mr. Chairman, | reserve the balance
of my time.

Mr. MOLLOHAN. Mr. Chairman, |
yield 3 minutes to my good friend, the
gentleman from Alabama (Mr.
CRAMER).

Mr. CRAMER. Mr. Chairman, | thank
my colleague from New York (Mr.
WALsH) for yielding me the time, and |
want to say that | have enjoyed work-
ing with the gentleman for years on
NASA’s issues.

I represent the Marshal Space Flight
Center back there in Alabama. When |
came to the Congress in 1991, the gen-
tleman was among the first people that
we began working with to plan for a fu-
ture for NASA that was beyond the
space station. Also in coming to this
subcommittee, | want to pay tribute to
the chairman of the subcommittee, the
gentleman from New York (Mr. WALSH)
during my now two terms on the sub-
committee, the gentleman has strug-
gled vainly and against a lot of odds
with allocations that made it very,
very difficult for us to have the kind of
NASA budget that some felt like we
needed to have.

However, at the end of the process,
we made sure that NASA did receive
the support of the committee, and |
thank the gentleman from New York
for that and for enduring with those of
us that want to make sure that the
particular line item programs are
heard and have a voice there.
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Mr. Chairman, | want to speak more
specifically to the Space Launch Ini-
tiative, because the ranking member,
the gentleman from West Virginia (Mr.
MOLLOHAN) is attempting through this
amendment to restore funding that
would help a number of NASA’s pro-
grams, and he has spoken about those
programs. But the Space Launch Ini-
tiative is a very important initiative
that really defines NASA'’s future.

It is designed to enable the aerospace
industry and NASA to come together
to look at a new version of space trans-
portation. The Space Launch Initiative
envisions NASA eventually purchasing
launches from commercial launch ven-
dors allowing NASA to then con-
centrate its resources on the science
missions and space exploration as well.
In Subcommittee on Space and Aero-
nautics, | know the ranking member,
the gentleman from Texas (Mr. HALL)
is here, and he will spend time dis-
cussing over this particular amend-
ment the initiatives that the Com-
mittee on Science has undertaken here.

We have given a mandate to NASA to
come up with alternative means of
transportation, working with the aero-
space industry to make sure that they
come up with these alternate means of
transportation. Unless we restore this
funding to NASA'’s budget, they will
not be able to do that.

I hope that the committee will hear
this amendment, and especially as the
process winds its way through, as we
continue the rest of the summer, that
we will be able to restore this impor-
tant funding to NASA to make sure
that the Space Launch Initiative is in-
deed a reality.

Mr. CHAIRMAN. Does the gentleman
from New York (Mr. WALSH) reserve his
point of order?

Mr. WALSH. | do, Mr. Chairman.

Mr. MOLLOHAN. Mr. Chairman, | am
pleased to yield 3 minutes to the dis-
tinguished gentleman from Maryland,
(Mr. HOYER).

Mr. HOYER. Mr. Chairman, | thank
my distinguished friend from West Vir-
ginia (Mr. MOLLOHAN), the ranking
member of the subcommittee for yield-
ing me the time, and | rise in strong
support of his amendment.

I want to say at the outset that | be-
lieve that the chairman of this sub-
committee is not necessarily in theory
opposed to the dollars being added back
and, therefore, | think in terms of sub-
stance, we can all support this amend-
ment.

The ranking member, the gentleman
from West Virginia (Mr. MOLLOHAN)
will argue that we are constrained by
funding priorities, but | believe that
this is a priority. | believe that is why
the gentleman from West Virginia (Mr.
MOLLOHAN) has offered it. If we think
NASA’s work is confined to scientific
esoterica that only a handful of Ph.D.s
can understand, we need to think
again. Research and development con-
ducted by NASA for our space program
has led to widespread social benefits,
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everything from improvements in com-
mercial airline safety to understanding
global climate change.
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NASA'’s research also has benefited
medical science. For example, its re-
search on the cardiovascular systems is
leading to breakthrough discoveries,
testing procedures and treatments for
heart disease. A few of today’s space-
derived improvements include blood
pressure monitors, self-adjusting pace-
makers and ultrasound images. You
would not think of that at first blush.
The amendment before us would re-
store $322.7 million in funding for
NASA’s space and aeronautical pro-
grams, funding that was cut in com-
mittee from the President’s number.

The amendment before us brings our
national priorities back into focus,
which is, in my opinion, what we ought
to do. It would restore $260 million to
NASA'’s space launch initiative, which
is critical for our future space needs. In
addition, this amendment would re-
store $16.6 million in funding for
NASA'’s Living with a Star initiative, a
project that will be run at Goddard
Space Flight Center.

Mr. Speaker, the tapestry of our na-
tional history is woven together by ex-
ploration and discovery, from the first
settlers in Jamestown to the expedi-
tions of Lewis and Clark, to Neil Arm-
strong’s first step on the Moon 31 years
ago. Today, let us reaffirm our na-
tional commitment to the latest fron-
tier, science and technology.

I urge my colleagues to support this
amendment.

Mr. Chairman, let me state my strong sup-
port for this amendment on NASA funding. It's
not about pork-barrel spending and pet
projects. It's about our Nation’s peace and
prosperity, and our quality of life.

If you think that NASA’s work is confined to
scientific esoterica that only a handful of PhDs
can understand, think again.

Research and development conducted by
NASA for our space program has led to wide-
spread social benefits—everything from im-
provements in commercial airline safety to un-
derstanding global climate change.

NASA'’s research also has benefitted med-
ical science. For example, its research on the
cardiovascular system is leading to break-
through discoveries, testing procedures and
treatments for heart disease. A few of today’s
space-derived improvements include blood
pressure monitors, self-adjusting pacemakers
and ultrasound images.

The amendment before us would restore
$322.7 million in funding to NASA'’s space and
aeronautical programs—funding that was cut
in committee. That's certainly a lot of money.
However, before | describe the NASA pro-
grams that would be forced into a stare down
with the budget ax, and why funding for these
programs ought to be restored, let me ask this
question: Are our national priorities so out of
whack that we’re willing to sacrifice our com-
mitment to science and technology on the
altar of enormous and irresponsible tax cuts?
Despite the pioneering spirit that courses
through our national character, the majority
party apparently thinks so.
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Last year, they pushed their huge tax cut
scheme through Congress, even though it
could have put at risk the healthiest economy
in our lifetimes. This year, they're back with
equally irresponsible tax schemes.

That's what this cut to NASA funding is all
about—funding tax cuts that would benefit the
wealthiest among us.

The Republican Party—with its $175 billion
in tax cuts over five years, which, according to
some estimates, would rise to nearly $1 trillion
over 10 years—has to make its budget num-
bers add up somehow.

Today, NASA’s neck is stretched out on the
chopping block. Yesterday, it was our school
modernization and class-size reduction efforts.
And tomorrow, it will be our initiative to put
more police officers on our streets.

All of these vital programs—and our effort to
add a prescription drug benefit to Medicare—
face the budget ax because the Republican
Party would rather pass tax-cut schemes than
invest in our Nation’s future.

The amendment before us brings our na-
tional priorities back into focus. It would re-
store $260 million to NASA'’s space launch ini-
tiative, which is critical for our future in space.
Safe, low-cost space transportation is the key
to expanded commercial development and
civil exploration of space. This NASA program
would enable new opportunities in space ex-
ploration and enhance international competi-
tiveness of the U.S. commercial launch indus-
try. It's no wonder that NASA believes this
program could impact space exploration and
commerce as deeply as the Apollo program.

This amendment also would restore $16.6
million in funding for NASA's Living With a
Star initiative—a project that will be run at
Goddard Space Flight Center in my district.
The Living With a Star initiative will enhance
our understanding of the Sun and its impact
on Earth and the environment. It will enable
scientists to predict solar weather more accu-
rately, and understand how solar variations af-
fect civilian and military space systems,
human space flight, electric power grids, high-
frequency radio communications, and long-
range radar.

In addition, this amendment would restore
$46.1 million in funding for two programs that
are developing solutions to expensive delays
in commercial airline traffic. NASA uses its
unique research capabilities to diagnose prob-
lems with current air traffic systems and de-
velop technology solutions.

Mr. Chairman, the tapestry of our national
history is woven together by exploration and
discovery—from the first settlers in Jamestown
to the expeditions of Lewis and Clark to Neil
Armstrong’s first step on the Moon 31 years
ago. We have never turned our backs on chal-
lenge. We have never been content with the
status quo. We have always dared to peer
over the next horizon.

Today’ let's reaffirm our national commit-
ment to the latest frontier, science and tech-
nology. | urge my colleagues to support this
amendment.

The CHAIRMAN. Does the gentleman
from New York reserve his point of
order?

Mr. WALSH.
Mr. Chairman.

Mr. MOLLOHAN. Mr. Chairman, | am
pleased to yield 3 minutes to the gen-
tleman from Texas (Mr. HALL), the dis-
tinguished ranking member of the
Committee on Science.

I continue to reserve,
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(Mr. HALL of Texas asked and was
given permission to revise and extend
his remarks.)

Mr. HALL of Texas. Mr. Chairman, |
am honored to support this amend-
ment. It is a good amendment. | thank
the gentleman from West Virginia (Mr.
MoLLOHAN) for bringing it forth. | also
want to suggest that the subcommittee
chairman, the gentleman from New
York (Mr. WALSH), in his very level and
fair-handed handling of this, has agreed
to look at this with the gentleman and
see if something cannot be worked out.
That allows me to give back maybe
some of the 3 minutes the gentleman
has given me. The gentleman has cov-
ered alm